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The role of Article 40.3.3 in medical and parental decision-making

Paper Prepared for the Citizens’ Assembly
Emily Egan SC
Introduction
This paper considers a number of complex issues arising from A40.3.3. These
include the effect of A40.3.3 on a woman’s right to refuse or elect for treatment, the
position of people who lack capacity and of minors as regards access to abortion,
and the rights of parents in the context of abortion.
It should be noted that there are very few decided cases on these issues, which
makes it difficult to be definitive about the legal position. A feature of such cases as
do exist is that they often involve circumstances of great urgency, where both legal
argument and the ultimate decision had to be completed very quickly. In addition, the
few decided cases were not been appealed past the High Court which may
somewhat limit their precedential status.
1. Tension between the rights of a pregnant woman and the right to life of the
unborn
Though A40.3.3 is most commonly discussed in the context of abortion, it is
important to recognise that the wording of the Article is, in fact, very general. It
states:
The State acknowledges the right to life of the unborn and, with due regard to
the equal right to life of the mother, guarantees in its laws to respect, and, as
far as practicable, by its laws to defend and vindicate that right.
Rather than establishing a constitutional prohibition on abortion per se, A40.3.3
establishes constitutional recognition for the right to life of the unborn. Because the
Article is phrased in this way, it has effects outside the context of abortion, although
it is difficult to say what, precisely, those effects are.
For example, A40.3.3 has been acknowledged to have some effect in the context of
immigration1 and in the context of the withdrawal of life support from a brain dead
pregnant woman.2 However, the Supreme Court has concluded that A40.3.3 did not
1

Baby O. v. Minister for Justice, Equality and Law Reform [2002] 2 I.R. 169, IRM v Minister for Justice [2016]
IEHC 478
2
PP v HSE [2014] IEHC 622

2
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apply to surplus embryos created in the course of IVF,3 where those embryos had
not been transferred into the woman’s uterus. This divergence in approach is
illustrative of the indeterminate nature of A40.3.3, and the difficulty in saying
definitively what the effect of the Article is.
A further question that arises is whether A40.3.3 recognises rights of the foetus other
than the right to life. Decisions in the immigration context have considered this, and
while judges have disagreed on the issue,4 the most recent High Court decision, in
IRM v Minister for Justice5 took the view that in making deportation decisions the
Minister for Justice was required to consider the rights of the unborn, including rights
extending beyond the right to life.
It appears that the unborn may enjoy rights other than the right to life, but it is very
difficult to say how those rights will be balanced against the rights of the mother.
A40.3.3 only governs a situation where the balance to be drawn is between the
mother’s right to life and the foetus’ right to life. It is this situation that was addressed
in Attorney General V X,6 and in this context that the Supreme Court decided that an
abortion was permissible where there was a “real and substantial” threat to the life of
the mother.
AG v X does not govern a situation where the balance to be drawn is between rights
of the woman and rights of the foetus other than the right to life.
Consider, for example, a woman who decides to use heroin, or to consume alcohol
in excess during the course of her pregnancy. In this instance there might be no risk
to the life of the foetus, but there might be a risk that the foetus, when born, will have
developmental problems which could affect its health in quite significant ways. In
that case, the conflict is between the right of the woman to autonomy and privacy,
and the right of the foetus to bodily integrity. It does not appear that A40.3.3 governs
this situation. Nor does there seem to be a stateable case that A40.3.3 requires the
State to take steps to prevent harm to the foetus by controlling the activity of the
woman in a case like this.
Ultimately, it is difficult to say definitely what the full effects of A40.3.3 are. The
obligation in Article 40.3.3 is to defend the right to life of the unborn as far as
practicable. It might not be practicable for the State to monitor the activities of all
pregnant women to ensure that they were not endangering the life of the foetus.

3

Roche v Roche [2010] 2 IR 321
See contrast between decision of Irvine J in O.E. v. Minister for Justice, Equality and Law Reform [2008] 3 I.R
760 and Cooke J in in Ugbelase v. Minister for Justice, Equality and Law Reform [2010] 4 I.R. 233 and Kangethe
v. Minister for Justice, Equality and Law Reform [2010] IEHC 351.
5
IRM v Minister for Justice [2016] IEHC 478
6
AG v X [1992] 1 IR 1
4
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As stated, the courts have given little consideration to what rights, if any, might be
held by the unborn, other than the right to life. Furthermore, in cases where foetal
rights other than life have been recognised, there has generally been no conflict
between the rights of the foetus and the wishes or interests of the mother, e.g. in the
immigration context. It is therefore not possible to assess how the courts would
respond to situations where such conflict existed and where the actions of a
pregnant woman threatened other rights of the foetus.
2. Whether a pregnant woman’s right to refuse treatment is affected by A40.3.3
i) The Right to Refuse Treatment
The right to refuse medical treatment is a very important right, as a matter of medical
ethics, and as a matter of law. The Guide to Professional Conduct and Ethics for
Registered Medical Practitioners of the Medical Council of Ireland recognises this,
providing as follows at Section 15(1):
Every adult with capacity is entitled to refuse medical treatment or withdraw
consent.
You must respect a patient’s decision to refuse treatment or withdraw
consent, even if you disagree with that decision. In these circumstances, you
should explain clearly to the patient the possible consequences of refusing
treatment and, where possible, offer the patient a second medical opinion.
Similarly, the National Consent Policy provides as follows at para. 7.7:
If an adult with capacity to make an informed decision makes a voluntary and
appropriately informed decision to refuse treatment or service, this decision
must be respected, even where the service user’s decision may result in his
or her death.7
In Ireland, the right to refuse treatment is protected at common law and also
protected by the Constitution. In the case of In re a Ward of Court (Withholding of
Medical Treatment)8 the Supreme Court recognised the constitutional position of the
right to refuse treatment. Denham J commented:
Medical treatment may not be given to an adult person of full capacity without his
or her consent. There are a few rare exceptions to this e.g., in regard to
contagious diseases or in a medical emergency where the patient is unable to
communicate. This right arises out of civil, criminal and constitutional law. If
medical treatment is given without consent it may be trespass against the person
7
8

HSE National Consent Policy (2014)
In re a Ward of Court (Withholding of Medical Treatment [1996] 2 IR 79

4
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in civil law, a battery in criminal law, and a breach of the individual's constitutional
rights. The consent which is given by an adult of full capacity is a matter of
choice. It is not necessarily a decision based on medical considerations. Thus,
medical treatment may be refused for other than medical reasons, or reasons
most citizens would regard as irrational, but the person of full age and capacity
may make the decision for their own reasons.9
The right to refuse treatment includes the right to refuse life-saving treatment, as has
been recognized in the context of a prisoner on hunger strike. 10 As such, the right is
a very strongly protected one, which can only be interfered with in very limited
circumstances. In Re a Ward of Court Denham J mentioned as examples of
instances in which the right could be infringed, the case of contagious diseases or
medical emergencies in which the patient is unable to communicate.
It should also be noted that the right to refuse treatment extends to the right to take
decisions which are against a person’s medical best interests, including decisions
which are objectively irrational11, or as Denham J put it, even to decisions which
“most citizens would regard as irrational.”12
ii) The Right to Refuse Treatment in Pregnancy
The right to refuse treatment is thus a right which is very strongly protected in law.
The question that arises therefore is whether A40.3.3 means that the woman’s right
to refuse treatment is limited during pregnancy where the treatment may be
necessary to protect the unborn. This question may be broken down into
circumstances where the treatment is necessary to protect the life of the unborn, and
circumstances where the treatment is necessary to protect the health of the unborn.
It is not at all clear that A40.3.3 would provide a basis for restricting the woman’s
right to refuse treatment by reference to the need to protect the health of the unborn.
The Article refers only to the State’s duty to protect the life of the unborn, not to
protect its health. Furthermore, given the very high constitutional status of the right to
refuse treatment, it would be hard to see how this could be trumped by an
expansive, and arguably strained, interpretation of A40.3.3.
By contrast, there might be an arguable case that if the treatment is necessary to
safeguard the life of the foetus, then A40.3.3 might require that treatment be
provided in the absence of the woman’s consent, effectively nullifying her right to
refuse treatment. The paradigm example of this is where a caesarean section is
necessary to safeguard the life of the foetus, and the woman refuses her consent.
In re a Ward of Court (Withholding of Medical Treatment [1996] 2 IR 79 at 156.
[2015] IEHC 259
11
Fitzpatrick v. FK (No.2) [2008] IEHC 104, [2009] 2 I.R. 7
12
In re a Ward of Court (Withholding of Medical Treatment [1996] 2 IR 79 at 156.
9

10
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However, in the only decided case on this issue, the High Court declined to make an
order compelling the woman to have a caesarean section against her will.
In this regard, the National Consent Policy acknowledges the difficulties that arise in
this context, providing as follows:
The consent of a pregnant woman is required for all health and social care
interventions. However, because of the constitutional provisions on the right
to life of the “unborn”, there is significant legal uncertainty regarding the extent
of a pregnant woman's right to refuse treatment in circumstances in which the
refusal would put the life of a viable foetus at serious risk. In such
circumstances, legal advice should be sought as to whether an application to
the High Court is necessary.
Relevant factors to be considered in this context may include whether the risk
to life of the unborn is established with a reasonable degree of medical
certainty, and whether the imposition of treatment would place a
disproportionate burden or risk of harm on the pregnant woman.13
HSE v B
In the case of HSE v B14 the High Court considered an application by the HSE for an
order forcing a pregnant woman to have a caesarean section against her will in order
to vindicate the right to life of her unborn child. The HSE, the woman (referred to as
Ms B) and the unborn child were all separately represented in the proceedings. Ms B
had already had three children all by caesarean section. The medical evidence
provided by the HSE was that if she tried to deliver the baby naturally there was a
risk of her uterus rupturing which could lead to the death of her baby and the death
of Ms. B herself. The risk of uterine rupture was estimated as 1 in 10. The medical
advice Ms B received was that she should have an elective caesarean section,
rather than attempting a natural delivery which risked uterine rupture.
The Court stated that it could not see why Ms B would want to take such an
unnecessary risk, but accepted that the Court’s role was not to say whether it agreed
with Ms B, but rather whether she could be forced, against her will, to submit to a
surgical procedure in her interests and in the interests of her unborn child.15
In deciding whether Ms B was entitled to decide to refuse the caesarean section
pursuant to A40.3.3, the Court adopted the test for State intervention which applies
in situations where the State applies to override a decision made by a parent in
relation to his or her children. (This parental autonomy case law is discussed below
13

National Consent Policy, 7.7.1.
[2016] IEHC 605
15
The Court found that Ms B had capacity, and therefore would have been fully entitled to refuse treatment, if
there were no question of the rights of the foetus. (para. 12)
14
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at Section 5) This was perhaps a somewhat unusual approach to the question.
Instead of looking to the case law on A40.3.3 the Court relied on what had previously
been regarded as a completely separate body of constitutional case law. Further, it
should be noted that this body of case law concerned a constitutional provision that
had been repealed by the Children’s Rights Referendum (albeit replaced with a
similar, but differently worded, provision16).
In essence, therefore what the Court in HSE v B did was ask whether the woman
had the right to subject the foetus to the risk posed by a natural delivery.
The Court found that the test for State intervention in a parent’s decision was
whether the circumstances of the case where “exceptional.” The Court found that it
would be a “step too far”17 to force the woman to undergo a caesarean section
against her will. The woman subsequently agreed to have a caesarean section.
The decision in HSE v B suggests that A40.3.3 will not be interpreted to mean that a
woman can be forced to undergo a caesarean section against her will. However, the
reasoning in the decision is very brief. Importantly, the medical evidence indicated
that it was not a certainty that the foetus’ life would be endangered by a natural
delivery, although it was described as carrying significant risk. It remains possible
that a subsequent Court could take the view that A40.3.3 required compulsory
caesarean section, especially if a higher degree of risk to the unborn was
established.
More broadly, the decision in HSE v B suggests that A40.3.3 has a limited impact on
a woman’s right to refuse treatment, but given that this is the only decided case on
the issue, it is not possible to say definitively what its effect is.
iii) Maternal Brain Death
A context in which A40.3.3 has been found to have an important impact is where a
pregnant woman is diagnosed as brain dead but the foetus remains alive. The
general medical definition of death is the death of the brain stem.18 As the name
suggests, this means the death of all of the brain, including the lower part, or ‘stem.’
Today, when we say someone is dead, we mean that they are brain dead. A person
may be brain dead, but maintained on a ventilator, colloquially known as a “lifesupport machine.”

16

Article 42A replaced Article 42(5).
[2016] IEHC 605, para. 21.
18
See e.g. Eelco FM Wijdicks, ‘The Diagnosis of Brain Death’ New England Journal of Medicine 344(2001) 12151221, WF Haupt, J Rudolph, ‘European Brain Death Codes: a Comparison of National Guidelines’ Journal of
Neurology 246(1999) 432-37, Eelco FM Wijdicks, Brain Death, (New York, OUP, 2011).
17
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In the case of PP v HSE19 the High Court considered the case of a woman who had
suffered a brain injury during pregnancy. She died while on a ventilator, and was
diagnosed as brain dead. The foetus was at approximately 15 weeks’ gestation and
still had a heartbeat. The absolute limit of foetal viability is now around 22 weeks, but
a foetus born at that stage is likely to be born with a significant long-term disability 20
The woman’s family applied to the High Court to have the ventilator switched off,
with the result that the foetus would die. Ultimately the High Court granted this order,
but the decision was very much premised on the medical evidence which
demonstrated that the foetus had no prospect of surviving until the point of viability.
Because of that, the Court treated this like a withdrawal of treatment case, describing
the treatment as futile. This was central to the Court’s ruling. A possible implication of
the Court’s analysis is that if there were a prospect of the foetus surviving to viability
then the treatment would have to be continued. However, given the very particular
circumstances of this case, it is difficult to make predictions about how the courts
would approach future cases.
In coming to its conclusion the Court had to consider whether NP, as a dead person,
enjoyed any constitutional rights. It concluded that she did retain a right to “dignity
with proper respect for her autonomy, with due regard to the grief and sorrow of her
loved ones and their wishes.”21 Those rights were, however, subordinated to the
rights of the foetus. The Court commented:
When the mother who dies is bearing an unborn child at the time of her death,
the rights of that child, who is living, and whose interests are not necessarily
inimical to those just expressed, must prevail over the feelings of grief and
respect for a mother who is no longer living.22
The clause “whose interests are not necessarily inimical to those just expressed”
may leave the door open to a later court deciding that – in a particular case – the
interests of the unborn might be inimical to the dignity interests of the mother. It
should be noted, however, that these comments were not central to the court’s
holding and may not, therefore, have significant weight in future cases.
The result of PP v HSE seems to be that if the foetus in a case like this is viable,
then A40.3.3 may require that treatment be maintained. This could be especially
problematic in cases where this is strongly opposed by the family, or where a woman
19

[2014] IEHC 622
Prenatal Management of Pregnant Women at the Threshold of Infant Viability (The Obstetric Presepective)
RCOG Scientific Impact Paper No . 41, February 2014.
See studies conducted by EPICure, available at www.epicure.ac.uk. See also for example F. GarcíaMunoz Rodrigo et al, “End of Life Care and Survival without Major Brain Damage in Newborns at the
Limit of Viability” (2017) 111 Neonatology 234-239.
21
[2014] IEHC 622 at 55.
22
[2014] IEHC 622 at para. 56.
20
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had in place an advance directive saying that she wished treatment to be
discontinued in circumstances like this.
It should be noted that there is a very important distinction between cases where the
woman is brain-dead, and cases where the woman is alive but lacks the capacity to
make decisions, e.g. in a coma or a persistent vegetative state. In the latter case, the
dignity and other rights of the woman might hold greater weight against the right to
life of the unborn.
The Assisted Decision-Making (Capacity) Act 2015 created a statutory framework for
advance decision making in Irish law. This Act specifically contemplates the
difficulties that arise where a pregnant woman loses capacity but the foetus is alive.
Under that Act, if the woman has an advance directive in place which refuses
treatment but does not specifically refer to the case of pregnancy, then there is a
presumption that treatment will be continued. If the advance directive does refer to
pregnancy and refuses treatment in that context, then the Act requires that the
matter be determined by the High Court.23
3. Whether a pregnant woman’s right to elect to undergo treatment is affected
by A40.3.3
Circumstances may arise where treatment that is medically indicated for a pregnant
woman may have a detrimental impact for the foetus. This could occur if the
pregnant woman was suffering from cancer and chemotherapy was medically
indicated. This might constitute a life-saving treatment for the woman, but could
present a risk to the life of the foetus.
It might also be the case that medically indicated drugs or treatments might present
a risk to the health rather than to the life of the foetus.
i) A40.3.3 and the Right to Elect for Treatment
In assessing the impact of A40.3.3 on the right to elect for treatment, we return to the
distinction noted in the previous two sections: the distinction between a risk to the life
of the foetus and a risk to the health of the foetus. As stated above, the courts have
not given much consideration to whether the foetus holds constitutional rights other
than the right to life. It is therefore not possible to assess how the courts would
resolve any conflict between such rights and the mother’s right to elect for medical
treatment.
On the wording of A40.3.3 it is arguable that the Article requires that the State
protect the right to life of the foetus if the woman’s election of treatment results in a
23

Section 85(6). Note that at the time of writing this section has not yet been commenced.
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risk to the life of the foetus e.g. in the case of a woman who has cancer and elects to
have chemotherapy that could result in the death of the foetus. However, the Article
only requires that the right to life of the foetus be protected with “due regard to the
equal right to life of the mother” and also only that it be respected “insofar as
practicable.”
There do not appear to be any decided cases in which the Courts have applied
A40.3.3 to constrain the right of a woman to elect for treatment in a case of this kind.
Therefore, the point might be viewed as an open one. However, in principle such a
scenario may be capable of triggering the test laid down by the Supreme Court in the
X case. In that case, the Supreme Court held that if it is established as a matter of
probability that there is a real and substantial risk to the life, as distinct from the
health, of the mother, which can only be avoided by the termination of her
pregnancy, such termination is permissible, having regard to the true interpretation of
Article 40,s.3, sub-s. 3 of the Constitution. The same reasoning would seem to allow
for medical treatment, one effect of which is to terminate a pregnancy, where there is
a real and substantial risk to the life of the mother if she does not undergo the
treatment.

ii) Protection of Life in Pregnancy Act 2013
The purpose of the Protection of Life in Pregnancy Act 2013 (the “2013 Act”) was to
codify the test for balancing the right to life of the mother and the right to life of the
unborn, as set down in X v Attorney General and to establish procedures via which
an abortion/induced delivery could be obtained in those circumstances.
The 2013 Act is drafted in broad terms, extending beyond circumstances in which a
woman simply makes a request for an abortion on the basis of a real and substantial
risk to her life. The 2013 Act does not refer to abortion or termination, but instead to
“medical procedure” which is defined as including “the prescribing, by a medical
practitioner, of any drug or medical treatment.”24 The Act goes on to set out
conditions for the circumstances in which it is lawful to carry out a medical
procedure:
[I]n respect of a pregnant woman in accordance with this section in the
course of which, or as a result of which, an unborn human life is ended…”25
This wording therefore appears to apply to medical procedures which have the result
of ending the life of the foetus, or to medical procedures, in the course of which the
24
25

Section 2, 2013 Act.
Section 7, 2013 Act.
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foetus’ life is ended. It seems clear that the destruction of the foetus need not be the
purpose of the procedure. As such, it seems that the Act applies to medical
procedures other than abortions/terminations, and could therefore operate to govern
other medical treatments that pose a risk to the life of the foetus, such as the
chemotherapy example.
The effect of the 2013 Act thus appears to be to apply the X-Case criteria to such
“medical procedures.” The 2013 Act provides that such medical procedures are
lawful where there is a real and substantial risk to the life of the mother, and that risk
is certified by two medical practitioners. It must be the opinion of the medical
practitioners that the risk can only be averted by carrying out the medical
procedure.26
The 2013 Act requires that the reasonable opinion of the medical practitioners must
be one formed “in good faith which has regard to the need to preserve unborn
human life as far as practicable”27 The purpose of this proviso may be to impose on
doctors an obligation to ensure that in cases where the foetus is viable, an early
delivery is performed rather than an abortion, but the Act does not impose a specific
obligation to this effect.
The Guidelines to accompany the 2013 Act specifically address the issue of
gestational age. 28 They state that there is no time limit imposed by the 2013 Act
in carrying out the medical procedure, but that it legally requires doctors to
preserve unborn life as far as practicable without compromising the woman’s right
to life. The Guidelines state:
Therefore, there is no specific stage of pregnancy below which the
certifying doctor will not have to consider the possibility of preserving the
life and the dignity of the unborn where practicable without compromising
the life of the mother.29
The Guidelines state that clinicians must use their clinical judgment to decide
whether circumstances are appropriate for a medical or surgical termination, or for
an early delivery by caesarean section.
This overriding duty to consider the life of the unborn raises a question as to whether
a doctor might be required to consider the possibility of delaying treatment until the
end of the pregnancy. This could potentially be required, even if there was a
consequential detriment for the health of the woman.

26

Where the risk to life is from suicide, three medical practitioners are required.
Section 7(a)(ii), 2013 Act.
28
Department of Health, Implementation of the Protection of Life During Pregnancy Act 2013:
Guidance Document for Health Professionals (September, 2014)
29
Section 6.4, at p 31.
27
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4. Capacity
i) The Law on Capacity to Consent to Medical Treatment
Historically, the law took a status-based approach to capacity. This meant that a
person’s legal capacity was defined by reference to the category of person to which
they belonged. So, if a person had a mental disability, suffered from a psychiatric
illness, or had dementia, this would mean that they were considered to be legally
incompetent to make decisions about their medical treatment. Today, the law
generally favours a functional approach to capacity.30 Under the functional approach,
the assessment of capacity is made by reference to the person’s ability to make a
specific medical decision, at a specific time. So, for example, even though a person
might have dementia they may be able to fully understand a particular medical
decision and make a reasoned decision for themselves.
The functional test of capacity was recognised by the High Court in the case of
Fitzpatrick v FK.31 It has now been placed on a statutory footing by the Assisted
Decision-Making (Capacity) Act 2015, albeit the relevant parts of this Act have not
yet been commenced. This Act provides:
[A] person’s capacity shall be assessed on the basis of his or her ability to
understand, at the time that a decision is to be made, the nature and
consequences of the decision to be made by him or her in the context of the
available choices at that time.32
Where a person lacks capacity, decisions as to medical treatment have traditionally
been made by the responsible medical practitioner, acting in the patient’s best
interests. The Guidelines of the Medical Council of Ireland provide:
If there is no-one with legal authority to make decisions on the patient’s
behalf, you will have to decide what is in the patient’s best interests. In doing
so, you should consider:
• which treatment option would give the best clinical benefit to the patient;
• the patient’s past and present wishes, if they are known;
• whether the patient is likely to regain capacity to make the decision;
• the views of other people close to the patient who may be familiar with the
patient’s preferences, beliefs and values; and
• the views of other health professionals involved in the patient’s care.

30

Capacity of minors is still judged via a status-based approach, as set out below.
Fitzpatrick v. FK (No.2) [2008] IEHC 104, [2009] 2 I.R. 7
32
Section 3, Assisted Decision-Making (Capacity) Act 2015
31
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Under the Assisted Decision-Making (Capacity) Act 2015 decisions are made for a
person who lacks capacity on the basis of the person’s will and preferences, beliefs
and values, insofar as they can be ascertained. The Act also sets down further
guidance on medical interventions made in the absence of capacity. 33
Where a pregnant woman loses capacity, treatment decisions are made by the
medical practitioner, acting on the basis of the woman’s will and preference, beliefs
and values. A medical practitioner would be required to consider the best interests of
the foetus, as well as the woman, in providing medical treatment to a woman in the
absence of capacity.
ii) Capacity of Minors
Although the law is not entirely clear on this point, it would appear that children of 16
years and above have the right to consent to medical treatment. There is some
question, however, that the right to consent to medical treatment may not become
fully effective until the age of 18.
Section 23 of the Non-Fatal Offences Against the Person Act 1997, states:
(1) The consent of a minor who has attained the age of 16 years to any
surgical, medical or dental treatment which, in the absence of consent, would
constitute a trespass to his or her person, shall be as effective as it would be if
he or she were of full age; and where a minor has by virtue of this section
given an effective consent to any treatment it shall not be necessary to obtain
any consent for it from his or her parent or guardian.
(2) In this section ‘surgical, medical or dental treatment’ includes any
procedure undertaken for the purposes of diagnosis, and this section applies
to any procedure (including, in particular, the administration of an anaesthetic)
which is ancillary to any treatment as it applies to that treatment.
Pursuant to this section, a minor of 16 years or above may be legally entitled to
consent a medical procedure which would lead to the death of the foetus subject of
course to the provisions of the 2013 Act. It should be noted that the right conferred
by this section is a right to consent to treatment, not a right to refuse treatment. The
right of a minor (pregnant or otherwise) to refuse treatment is uncertain as it has not
been the subject of judicial determination in an Irish court to date.
Children under the age of 16 are in a different position. They do not enjoy a statutory
right to consent to treatment, and consent must be provided by their legal guardian.
In the UK, case law has established that where a child under 16 is sufficiently

33

Section 8, Assisted Decision-Making (Capacity) Act 2015
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mature, they may enjoy a right to consent to treatment.34 This line of case law has
not, as yet, been followed in the Irish Courts, but may have persuasive value. An
important distinction between the UK and Ireland is that the Irish Constitution
strongly protects the rights of parents to make decisions regarding their children,
discussed below in Section 5. This may militate against children under 16 being
found to have an independent legal right to consent to treatment. However, this
matter must be regarded as undecided at the present time.
If a child is in long term State care35 all the rights of the parent to consent or refuse
to medical treatment are enjoyed by the State, which is in loco parentis. In the case
of A and B v Eastern Health Board36 the High Court considered the position of a
child in State care who was pregnant as a result of rape. The Court held that the
travel amendment to A40.3.3 did not confer a positive right to travel to obtain an
abortion, it merely prevented the Courts granting injunctions which prevented women
travelling for that purpose. As such, the Courts had no jurisdiction to authorise travel
to another jurisdiction for the purposes of obtaining an abortion which was not
permitted under the test in X v AG. On the facts, the girl in question did present a
suicide risk, and was therefore entitled to an abortion under the Constitution.
iii) Capacity to consent to treatment where a person is resident in an Approved
Centre
Where a person is being treated in an Approved Centre under the Mental Health Act
2001 but retains legal capacity she retains the right to consent to or refuse medical
treatment, subject to certain specific provisions regarding psychiatric treatment.37 If
the person lacks capacity vis a vis a particular decision they will be treated according
to the principles under the Assisted Decision-Making (Capacity) Act 2015, which if
they are pregnant will include a consideration of the best interests of the foetus.
5. Parental Authority
i) Constitutional Protection for Parental Decision-Making
The Irish Constitution strongly protects the right of parents to make decisions about
their children. This is possibly relevant to abortion decisions in two contexts. The first
concerns decisions by parents of a minor who is pregnant. The second concerns
whether there is any scope for fathers’ rights in the context of abortion.
In the past, the Courts have set a very high threshold for intervention on the part of
the State in parental decision-making. In case of North Western Health Board v
Gillick v West Norfolk and Wisbech Area Health Authority [1986] A.C. 112
i.e. pursuant to a full care order under Section 18 of the Child Care Act 1991 as amended
36
[1998] 1 IR 464.
37
See Sections 58-60 Mental Health Act 2001 as amended.
34
35
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HW38 a health board sought to override the refusal of parents to their child having a
phenylketonuria (PKU) test. Commonly known as the ‘heel prick test,’ it literally
involves a pin prick to the baby’s heel, and tests for diseases that if left untreated can
lead to the child’s suffering severe mental and physical damage. In that case the
Supreme Court refused to grant an order allowing the test take place without the
parents’ consent. It concluded that in the case of non-abusive and non-neglectful
parents, the State was only entitled to intervene in parental decision-making where
there was an immediate threat to the capacity of the child to continue to function as a
human person, whether physically, morally or socially. This sets a high threshold for
intervention.
The legal position as regards parental decision-making is now governed by to Article
42A of the Constitution. This states:
In exceptional cases, where the parents, regardless of their marital status, fail
in their duty towards their children to such extent that the safety or welfare of
any of their children is likely to be prejudicially affected, the State as guardian
of the common good shall, by proportionate means as provided by law,
endeavour to supply the place of the parents, but always with due regard for
the natural and imprescriptible rights of the child.
This has not yet been definitively interpreted by the Courts, so it is difficult to say
precisely what its impact is.
Where the decision is one made by the parents of a pregnant minor, Article 42A
clearly applies. They will be entitled to make decisions, unless the threshold for State
intervention set down in that article is met.
To some extent, these aspects of the Constitution are in conflict. The right to
parental authority gives a parent the right to subject their children to certain risks, as
long as they do not reach a particular threshold. A40.3.3 effectively requires the
State to protect the life of the foetus, including where the threat to the life of the
foetus arises from the decision of the woman herself.

ii) Rights of Fathers in the Context of Abortion?
Because of the very limited circumstances in which an abortion is permissible in
Ireland, the courts have not had to consider whether any person other than the
pregnant woman has a legal role to play in choosing an abortion.

38

North Western Health Board v HW [2001] IESC 90, [2001] 3 IR 622.
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A40.3.3 makes no mention whatsoever of the father of the unborn. There does not
appear to be any case law which suggests that the father has any specific rights in
relation to abortion. Furthermore, A40.3.3 expressly preserves the right of a woman
to travel abroad, and says that that right is not limited in any way by the Article. It
might be argued that this suggests that a father would have no entitlement to prevent
a woman travelling to obtain an abortion.
Perhaps the more relevant question relates to what persons would have the
entitlement (or ‘standing’) to bring proceedings to protect the life of the foetus, if it
were under threat. The Irish Courts have taken a relaxed view of standing to take
proceedings to protect the right to life of the foetus39 on the basis that the foetus is
obviously not in a position to take action to protect its own rights. As such, a father
would almost certainly be entitled to take proceedings seeking to protect the foetus
from an unlawful threat, such as an illegal abortion.

39

Society for the Protection of Unborn Children v Coogan [1989] IR 734
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Competing Rights
• Article 40.3.3
• Rights of the foetus other than the right to life
• Limited application of X case

The Right to Refuse Treatment
• The Guide to Professional Conduct and Ethics
for Registered Medical Practitioners of the
Medical Council of Ireland
• Paragraph 7.7 of the National Consent Policy
• In re a Ward of Court (Withholding of Medical
Treatment)
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Refusal of Treatment During Pregnancy
• Where the treatment is necessary to protect
the life of the unborn
• Where the treatment is necessary to protect
the health of the unborn.
• HSE v B (caesarean section case)

Maternal Brain Death
• PP v HSE
• The Assisted Decision-Making (Capacity) Act
2015
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A Pregnant Woman’s Right to Elect to
Undergo Treatment
• A40.3.3 and the Right to Elect for Treatment
• Protection of Life in Pregnancy Act 2013
• X case test

Capacity to Consent to Medical Treatment
•
•
•
•

Functional approach
Assisted Decision-Making (Capacity) Act 2015
Capacity of minors
A and B v Eastern Health Board
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Parental Authority
• North Western Health Board v HW
• Article 42A of the Constitution

Rights of Fathers?
• Entitlement to bring proceedings to protect
the life of the foetus, if it were under threat.
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Clarification from Chairperson on Questions
and Answers Session following Presentation
from Emily Egan S.C.
Ms Emily Egan S.C. presented to the Assembly on 4 March 2017. During the
questions and answers session, in questions from the Members there was some
confusion about one of the questions raised and the response provided.
The following clarification was provided to the Members in advance of the final
meeting in April. This clarification was also provided on the Assembly website.
“During the Questions and Answers Session following Ms. Egan's presentation some
confusion arose in relation to the role of the 8th Amendment around consent during
labour. The Chair of the Assembly, Ms. Justice Mary Laffoy wishes to clarify that Ms.
Egan did not intend to suggest that no uncertainty could arise from the 8th
Amendment or that the 8th Amendment was incapable of having any effect upon
medical practice in such situations. Nor did she intend to suggest that there could
never be any scope for difficulties to arise in practice in the light of the uncertainty
surrounding the issue of when there is a risk or, in the words of the National Consent
Policy, “a serious risk” to the life of the foetus.”
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The Unborn, within and beyond the Eighth Amendment
John O’Dowd

Introduction
This paper will consider the constitutional protection for the unborn, touching upon
several issues of constitutional interpretation that have not yet been resolved by the
courts. It will consider the role of the history of the Eighth Amendment in judicial
interpretation, aspects of the decision of the Supreme Court in Roche v Roche, the
extent to which a constitutional right to life for the unborn was recognised prior to the
Eighth Amendment, and competing judicial views on the content of the constitutional
rights of the unborn.
In summary—
1. There were many judicial statements made before the Eighth Amendment to
the effect that the unborn already had a right to life protected by the
Constitution. This understanding was affirmed by the Supreme Court in 1995.
However, these judicial statements may not be binding, as they were not
necessary for the decision of any of these cases.
2. Although there are some judicial statements to the contrary, there are few
indications that the unborn were recognised as having any constitutional
rights other than the right to life (and whatever necessarily flows from that)
before the Eighth Amendment.
3. There is disagreement among judges as to whether the Eighth Amendment
replaces whatever rights the unborn previously had with the express right to
life mentioned therein and whether that right life exists only in relation to the
specific topic of the voluntary termination of pregnancy.
4. In the Roche case the Supreme Court held that the protection of the “unborn”
under the Eighth Amendment does not apply to embryos that have been
created outside a woman’s body. This was explained by stating “the unborn”
comes into existence only upon implantation in the womb. It was not
necessary to be so specific in order to decide Roche, so other judges remain
free to decide otherwise. Nevertheless, at least three of the judges in Roche
made their views on this issue quite clear.
5. There are many legal provisions, outside the Constitution, that confer rights
on children by reference to events that occurred when they were unborn. It is
not clear that this in any way depends on their status before they were born.
There is disagreement amongst judges on the question of whether the unborn
has further constitutional rights outside Article 40.3.3°.
It is crucial to note that not every statement a judge makes when explaining the
reasons for his or her decision in a case is binding on later judges. This is particularly
2
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the case where statements relate to an issue which did not have to be decided in
that case; these can be treated as opinions about the meaning of the Constitution
that the judge expressed, but that were not necessary for his or her ruling. The
decision of the Supreme Court in Roche v Roche is a very good example of this. All
the judges were required to decide in that case was whether embryos which had
been created outside a woman’s body were among “the unborn” whose right to life is
recognised by Article 40.3.3°. The Supreme Court’s decision that they were not is
certainly binding on the High Court and the Court of Appeal should that specific issue
come before them. However, the fact that, as will be discussed, four of the five
judges commented that the “unborn” only comes into existence upon implantation in
the womb is not binding on other courts in that way, because it was not necessary to
be so specific in order to reject the claim that the would-be mother had made in that
case.

How does the Supreme Court use its history when interpreting the Eighth
Amendment?
Judges have expressed various opinions about the broad purpose for which the
Eighth Amendment was enacted and how this should effect its interpretation. In
Roche v Roche, three Supreme Court judges said that the central aim of the Eighth
Amendment was to prevent decriminalisation of abortion, and further said that the
Court could have regard to that aim.1 In contrast, Murray CJ felt that the debates that
occurred from 1981 to 1983 showed an intention to address the status of unborn life,
at a constitutional level, through a positive provision that went beyond merely
copper-fastening the existing criminal prohibition.2 Fennelly J came to the same
conclusion, on that specific point.3
The wording that the Pro-Life Campaign (PLAC) submitted to the Government in
April 1982 proposed an amendment as follows:
The State acknowledges the right to life of the unborn child from the moment
of fertilisation and guarantees to protect that right by its laws.4
The wording proposed by the Government (which is that ultimately adopted by the
People in the Eighth Amendment) was published in November 1982 and differed
from this, in that it did not specify “the moment of fertilisation” as the starting point for
1

[2010] 2 IR 321 (SC) 370, see the judgments of Denham J, Hardiman J and Geoghegan J. O’Flaherty J made a
similar observation in AG v X [1992] 1 IR 1 (SC) 87: “Abortion, as such, certainly abortion on demand, is not
something that can be legalised in this jurisdiction.” The Supreme Court’s very brief consideration of this issue in
Baby O v Minister v Minister for Justice [2002] 2 IR 169, 181-82 points in the same direction.
2
ibid 347-48.
3
ibid 395. In the High Court in Roche McGovern J also considered that the history of the Amendment’s
enactment provided guidance as to its interpretation: ibid 331-32. He noted that there had been no evidence
presented to him “that it was ever in the mind of the People voting on the Eighth Amendment to the Constitution
that "unborn" meant anything other than a foetus or child within the womb: ibid 338.
4
Hesketh, The Second Partitioning of Ireland: The Abortion Referendum of 1983 (Brandsma Books, 1990) 190.
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the protection to be given and it referred to “due regard to the equal right to life of the
mother” and contained the phrase “as far as practicable”.5

What did Roche v Roche decide?
In Roche v Roche the Supreme Court had to determine whether a woman was
entitled to have embryos created by the fertilisation of her ova with her husband’s
sperm implanted, even though he did not consent to such implantation taking place.
One ground on which she relied was that the right to life of the unborn was at stake,
namely that of the embryos in dispute. The High Court (McGovern J) and, on appeal,
the Supreme Court unanimously rejected this argument, though with some contrasts
in the reasons given for so doing.
Most of the judges considered that the case did not turn on when human life begins
but on the narrower issue of what “unborn” means as the term is used in Article
40.3.3°. However, Murray CJ did think that these two questions could not be
disentangled, as the purpose of Article 40.3.3° was to protect human life before birth.
He stressed that Article 40.3.3° “is resoundingly silent as to when human life should
be deemed to begin for the purposes of enjoying its protection.”6 In that context, he
held that the issue of whether the plaintiff’s frozen embryos were “life of the unborn”
was not justiciable (that is, not something a court is equipped to decide).
The Chief Justice was, however, by no means, saying that the Oireachtas has a free
hand to define the unborn as it pleases (for example, by making viability the decisive
point or providing that the unborn does not exist until after the first twelve weeks of
pregnancy.) He had earlier observed that it is an “obvious and accepted” truth that a
foetus of three months constitutes a human life and that there is “a broad consensus
… that human life begins at least at implantation of the embryo in the womb or not
long thereafter.”7
How much scope the phrase “or not long thereafter” leaves remains unclear.
The other judges did distinguish more clearly between stating when human life
begins and the narrower issue of what the term “unborn” means in Article 40.3.3°.
For a variety of reasons, they suggested that the latter should be interpreted as not
applying where implantation had not yet occurred. Some of these related to the
normal process of gestation, which starts with implantation and normally leads to a
5

In Roche v Roche Murray CJ observed: “I think it is safe to assume that at the time when the proposed
amendment to the Constitution was being debated and its form being decided by the Oireachtas there was no
clear view or consensus on the question of when human life begins, or perhaps more importantly, when it can be
deemed or treated as having begun.” [2010] 2 IR 321 (SC) 350. In an early case AG (SPUC) v Open Door
Counselling Ltd [1988] IR 593 (HC) Hamilton P did state "the right to life of the foetus, the unborn, is afforded
statutory protection from the date of its conception." However, this has subsequently been interpreted as referring
to the unborn in the womb. Roche v Roche 334-35 McGovern J.
6
ibid 350.
7
ibid 349-50.
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live birth. Others related to the physical connection between the embryo (or foetus)
and the woman who is carrying it.8 Given that all of these four judges expressed the
opinion that the unborn does not come into existence without implantation of the
embryo in the womb, it seems that it was the former set of reasons rather than the
latter which was decisive.
Furthermore, the term “implantation” is ambiguous here. Given the context of the
case, it may be that the only thing that the judges meant was that if embryos have
been created outside a woman’s body such embryos cannot become “the unborn”
until they have been implanted in a woman’s womb. There is another sense of
“implantation”, namely that when an ovum is fertilised in a woman’s body a period of
several days elapses before it implants, as a purely natural process, in the wall of the
womb (if it does so at all.)9 That was not the case in Roche and no argument was
addressed to the Supreme Court concerning it. Nevertheless, three of the judges
made statements that strongly suggest that had such a decision to be made they
would extend the notion of “implantation in the womb” to the natural process as well
as the artificial one, so that—for example—doubts about the legality of emergency
hormonal contraception (“the morning after pill”) would be removed. In this regard,
Denham and Geoghegan JJ’s endorsement of R (Smeaton) v. Secretary of State for
Health10 suggests that they were specifically ruling that the unborn does not in any
circumstances come into existence until implantation (in either sense) has taken
place. 11 Smeaton held that no offence is committed under the Offences Against the
Person Act, 1861 by administering emergency hormonal contraception (“the morning
after pill”) because even if it did act to prevent the implantation of a fertilized ovum
this was not done with intent to procure miscarriage, because “miscarriage” can take
place only after implantation has occurred. However, for the reasons given at the
outset of this paper, these statements are not binding on judges in other cases.
Even if Roche v Roche does not settle the question of whether, inside a woman’s
body, the unborn can exist before it has reached the womb, the Protection of Life
During Pregnancy Act 2013 may be based on the assumption that the unborn does
not exist before that point.12 This is a definition given for the purposes of that Act
only, so it could also be that the Act is intended merely to confine the protection
given by the criminal law so that it applies to one category of the unborn only, even if
that concept is in fact wider under the Constitution. Similarly, the legal status of
emergency hormonal contraception (“the morning after pill”) has never been the
subject of any Irish court decision, even though a judicial review of the Irish
8

Denham J speaks of “an attachment between the mother and an unborn” ibid 373.
It is less easy to read Murray CJ’s judgement as leaving this question open because he says specifically that
“[o]utside the womb, [the embryos] have the same qualities as they would have in the womb” ibid 349 and
“human life begins in the womb” ibid.

9

10
11

12

[2002] EWHC 610 (Admin) and [2002] EWHC 886 (Admin), [2002] 2 FLR 14.
Hardiman J concurred with Denham J on this point: ibid 381.

In the Act ‘“unborn”, in relation to a human life, is a reference to such a life during the period of time
commencing after implantation in the womb of a woman and ending on the complete emergence of the life from
the body of the woman’ s 2(1).
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Medicines Board’s decision to licence such a product was threatened in 2002 and
despite the fact that such treatments became available without prescription in Ireland
in 2011.13 The statements made about the English Smeaton decision by three of the
judges in Roche imply that the IMB had good legal grounds for their decision.

A right recognised prior to 1983
In Re Abortion Information Bill the Supreme Court stated, of the law before the
Eighth Amendment, that:
The right to life of the unborn was clearly recognised by the courts as one of
the unenumerated personal rights which the State guaranteed in its laws to
respect, and, as far as practicable, by its laws to defend and vindicate.14
Various formulations were used by judges prior to the Eighth Amendment in 1983 to
describe the type of constitutional protection that human life might receive before
birth. In McGee v AG Walsh J stated “any action on the part of either the husband
and wife or of the State to limit family sizes by endangering or destroying human life
must necessarily not only be an offence against the common good but also against
the guaranteed personal rights of the human life in question.”15 Walsh J returned to
this point in G v An Bord Uchtála:
The right to life necessarily implies the right to be born, the right to preserve
and defend (and to have preserved and defended) that life, and the right to
maintain that life at a proper human standard in matters of food, clothing and
habitation. It lies not in the power of the parent who has the primary, natural
rights and duties in respect of the child to exercise them in such a way as
intentionally or by neglect to endanger the health or life of the child or to
terminate its existence. The child's natural right to life and all that flows from
that right are independent of any right of the parent as such.16
Both cases were cited by the Supreme Court in Re Abortion Information Bill. Another
cited to them by counsel (but not discussed in the decision) was Finn v AG. In that
13

Cathal T Gallagher, Alice Holton, Lisa J McDonald, Paul J Gallagher ‘The Fox and the Grapes: an Anglo-Irish
perspective on conscientious objection to the supply of emergency hormonal contraception without prescription”
(2013) 39(10) Journal of Medical Ethics 638-42.
14

Re Art 26 and the Regulation of Information (Services outside the State for Termination of Pregnancies) Bill,
1995 [1995] 1 IR 1, 28. Cooke J reached an opposite conclusion in Ugbelase v Minister for Justice, Equality and
Law Reform [2010] 4 IR 233 (HC) 248, at least in terms of whether there was a “definitive ruling amounting to a
binding precedent” on this issue before the Eighth Amendment; Re Abortion Information Bill was not cited to him.
In addition to McGee and G v An Bord Uchtála, the Supreme Court referred to the dictum of McCarthy J in Norris
v AG [1984] IR 36 (SC) 103 that “the right to life of the unborn is a sacred trust to which all the organs of
government must lend their support”. See also Finn v AG [1983] IR 154.
15
[1974] IR 284 (SC) 312. In contrast, Griffin J stated merely: “ … this judgment is confined to contraceptives as
such; it is not intended to apply to abortifacients, though called contraceptives, as in the case of abortifacients
entirely different considerations may arise.” ibid 335.
16
[1980] IR 32 (SC) 69.
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case, in the High Court, Barrington J (in rejecting an attempt to prevent a referendum
taking place on the proposed Eighth Amendment) reviewed previous cases and,
despite the difficulty that the use of the word “citizen” in Article 40.3.1° might raise for
the argument that the unborn was constitutionally protected, concluded:
I would have no hesitation in holding that the unborn child has a right to life
and that it is protected by the Constitution.17

Disagreement at High Court level about the content of the unborn’s rights
In Roche v Roche Murray CJ observed that—
… the Eighth Amendment to the Constitution … effectively extended in
express terms to the “life of the unborn” or “mbeo gan breith chun a mbeatha”
the constitutional protection for the personal rights of citizens referred to in
Article 40.3.1°.18
Similarly, in AG v X it was noticeable that Hederman J sought to emphasise the
breadth of the right to life enjoyed by the unborn, suggesting that its application was
not limited to the creation or destruction of life, but could be invoked in other
circumstances, for example by the mother of an unborn child or others to protect it
from injury due to adverse environmental conditions or other situations posing a risk
to health or life. Hederman J said, “[i]t is a protection which all lives may invoke or
have invoked on their behalf.”19
High Court judges have disagreed over whether the right to life of the unborn should
be read in such an expansive manner, so as to affect situations not connected with
the deliberate termination of a pregnancy at the instance of the mother in question.
These have all been cases concerning immigration status and so are coloured to
some extent by disagreements between judges as to how far non-nationals are
entitled to rely on the Constitution to assert an entitlement to remain in the State.20 In
the first two such cases, it appears that the child in question was already born at the
time the case was brought, though not at the time of the immigration decision to
which the case related. In the most recent case, however, the case began before the
child was born, though a decision was not given until after birth.
In E(O) v Minister for Justice, Equality and Law Reform, what was essentially being
safeguarded were the rights of a child once he or she has been born to benefit from
events that occurred before birth. A deportation order was made at a time when the
17

[1983] IR 154 (HC) 160. The Supreme Court did not address this aspect of the case in Finn.
ibid 346. He repeats this claim at p 348 referring to “the constitutional protections available to life after birth
already provided for in Article 40.3.1°”. If it were not for the earlier “protections” this latter observation might be
understood to relate the distinction between life itself being “respected”, “defended” and “vindicated”.
19
[1992] 1 IR 1 (SC) 72. .
20
See cases such as Cosma v Minister for Justice Equality & Law Reform [2006] IEHC 36; Osayande and Lobe
v Minister for Justice [2003] 1 IR 1 (SC); H(N) v Minister for Justice and Equality [2016] IECA 86; Baby O v
Minister v Minister for Justice [2002] 2 IR 169 (SC).
18
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man to whom it was addressed was about to become a father (outside marriage). 21
The Minister conceded that the validity of the order should be assessed as if the
child in question had already been born at the time the order was made and enjoyed
all the constitutional rights a child would in that situation. Nevertheless, Irvine J
considered whether this was in fact the legal position and concluded that it was. She
concluded that
… little would be achieved by enshrining the right of the unborn to be born if
such a right did not ensure that when ultimately born that infant would enjoy
the constitutional rights and protections so carefully enshrined in the
Constitution for the benefit of Irish citizen children.22
Furthermore, she was influenced by the fact that an unborn child was recognised as
having legal rights established by judicial decisions not concerning the Constitution,
such as the right to sue in the case of injury or disability caused prior to birth by the
negligence of others.23
In Ugbelase v Minister for Justice, Equality and Law Reform, Cooke J reached the
opposite conclusion, in a case where the facts were similar to those in E(O).24 He
considered that since 1992 one had to read Article 40.3 as a whole, taking account
of the limitations that the Thirteenth and Fourteenth Amendments placed upon the
right to life of the unborn. In his view, this meant that the only provision of the
Constitution that deals with that right is Article 40.3.3° and thus Article 40.3.1° could
not be relevant to the unborn.25 He further said:
… the right to be born includes the right to be born in the natural course and
to be protected against any unnatural intervention short of termination which
might harm or jeopardise the expectation of the unborn being born in normal
good health and condition.26
The most comprehensive and far-reaching attempt to address these issues thus far
is in Humphreys J’s judgment in M(IR) v Minister for Justice and Equality.27 As noted
21

[2008] 3 IR 760 (HC).
ibid 776.
23
Ibid 777 citing Burton v Islington Health Authority [1993] QB 204 (CA).
24
[2010] 4 IR 233.
25
The reason why Cooke J held the Thirteenth Amendment to be relevant appears to be that to subordinate the
unborn’s right to life to the mother’s freedom to travel excludes the possibility that the unborn could have some
other kind of constitutional right that could restrict that freedom.
22

26

ibid 250. The qualification and “unnatural” was included in this formulation of the unborn’s rights most likely
because Cooke J considered that the constitutional right to life, whether for the born or unborn, does not include
the right to be protected against the risk of disease in circumstances were adequate medical treatment is not
available. See O(ME) v Minister for Justice, Equality and Law Reform [2012] IEHC 448. Support for this view
might be sought in Baby O v Minister v Minister for Justice [2002] 2 IR 169, where the Supreme Court gave a
cursory dismissal to the notion that pre-natal mortality and morbidity rates or the standard of ante or post-natal
care in Nigeria could have any bearing on the lawfulness of a decision to deport a pregnant woman. Hogan J
followed Ugbalese in A (a minor) v Minister for Justice, Equality and Law Reform [2011] IEHC 397. In another
case, Hogan J did acknowledge the relevance of threats to the “life or health” of the unborn in immigration
matters: Aslam v Minister for Justice, Equality and Law Reform [2011] IEHC 512 para 33.
27
[2016] IEHC 478.
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already, the child was not born until after proceedings had commenced, although
before judgment was given. On the issue of whether the unborn has a range of
constitutional rights that the Minister must consider when deciding whether or not to
deport the father, Humphreys J reached a very definite conclusion that the unborn
did enjoy this much wider range of rights.
A key starting point for this conclusion is his premise that, before the Eighth
Amendment, there were “a number of judicial decisions to the effect that the rights of
the unborn were in any event protected by Article 40.3”.28 Proceeding on the basis
that the unborn already had constitutional rights under Article 40.3, Humphreys J
rejects the notion that the Eighth Amendment should be interpreted as taking those
rights away and substituting the specific right to life mentioned there as the only right
possessed by the unborn.29
As to the substance of the matter, Humphrey J’s key premise is that
Since we were all unborn at one point, it is illogical to be dismissive of the
natural, human and biological reality that there is continuity between the rights
to be enjoyed before birth and those after birth.30
Humphreys J reviews a series of legal entitlements (some established in judicial
decisions, some created by legislation) that confer benefits based on events that
occur before a person’s birth.31 With only a few exceptions all of these concern
entitlements that the child has after his or her birth, based on events that occurred
before that point.32 He also finds that the unborn child is within the scope of Article
42A of the Constitution.33 This Article commences with the statement that:
1. The State recognises and affirms the natural and imprescriptible rights of all
children and shall, as far as practicable, by its laws protect and vindicate
those rights.
However, he concluded that Article 42A was not intended to confer any rights in
relation to immigration, so his view on the application of Article 42A to the unborn is
not part of his decision in the case.34
It seems clear, however, that in substance Humphreys J is concerned with the need
for the Minister to consider the prospective effect of a deportation decision on the

28

ibid para 56.
He is particularly vehement in his criticism of Cooke J’s reasoning on this point: para 56. This is echoed in para
85.
30
ibid para 57.
31
paras 60-69.
32
para 69. The main potential exception is the registration of stillbirths, though it is not clear the providing for that
necessarily presuppose any rights on the part of the unborn.
33
paras 82-83.
34
paras 84, 101. Article 42A.4 is drafted so that the requirement that “the best interests of the child shall be the
paramount consideration” and that his or her wishes shall be ascertained does not apply when decisions are
being taken about the immigration status of the child or anyone related to him or her.
29
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child after birth.35 Understood in this way, the decision in M(IR) can be seen as one
of administrative law—in relation to the relevant matters that the Minister must
consider when making a decision in relation to a deportation order—rather than one
that really goes to the root of what are the rights of the unborn as such and where
they are grounded in the Constitution.
One specific point arising out of M(IR) does deserve some mention. Humphreys J
refers briefly to the position of the unborn in the criminal law and specifically to the
decision of the House of Lords in Attorney General’s Reference (No 3 of 1994).36 He
cites this case for the proposition “that the unborn child may be the object of an
unlawful act”.37 What the House of Lords decided is where a foetus has been injured
in the womb it is only if it is subsequently born and then dies that the crime of murder
(or manslaughter) might have been committed. If life is terminated before birth then it
seems that in this jurisdiction the only criminal offence that is clearly applicable is the
one created by the Protection of Life During Pregnancy 2013 section 22. The offence
of intentionally destroying human life differs from both murder and manslaughter in
that it carries a maximum penalty of imprisonment of only fourteen years (as
opposed to life as a mandatory or a maximum penalty) and from manslaughter in
that it can be committed only with intention to destroy the life in question. The
question of whether Article 40.3.3° means that the offences of murder and
manslaughter can also be committed in relation to ending the life of the unborn has
been canvassed on some occasions.38
A determination is awaited as to whether the State can appeal the decision of
Humphreys J in M(IR) by going directly to the Supreme Court, bypassing the Court
of Appeal.39

35

para 88. Emphasis supplied. Similar formulations recur later in the decision (“the rights which that child will
probably enjoy into the future in the event of being born” para 90; “the prospective legal rights and (where raised
in submissions) interests that a child will acquire on birth are matters that the Minister must consider” para 92.)
36
[1998] 2 AC 245.
37
[2016] IEHC 478 para 70.
38
eg Liz Campbell, Shane Kilcommins and Catherine O’Sullivan Criminal Law in Ireland: Cases and
Commentary (Clarus Press, 2010) paras 17-03 to 17-05.
39
Mary Carolan “‘Leapfrog’ appeal sought on ruling over rights of the unborn” Irish Times 14 February 2017
http://www.irishtimes.com/news/crime-and-law/courts/high-court/leapfrog-appeal-sought-on-ruling-over-rights-ofthe-unborn-1.2975303
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Summary
•
•
•
•

“the unborn”
Unresolved issues
Roche v Roche
Rights other than life

Judicial statements
• Not everything a judge says in a decision is
binding on later judges
• Key issue: did what was said make a difference
to the outcome, on the facts in that case?
• Everything else is an expression of opinion
(but perhaps a persuasive one)
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“the unborn”
•
•
•
•
•

When does human life begin?
When does it start to be “the unborn”?
Fertilisation? (if so, where?)
Implantation? (if so, how?)
Some later point? (unlikely)

Day 2-4 or Day 5-6
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Roche v Roche
• Decision: an embryo created outside a
woman’s body is not one of “the unborn”
• Murray CJ: a judge can’t say whether human
life has begun at that point
• Other judges: “the unborn” exists only after
implantation in the womb has occurred
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Significance
• If “the unborn” exists within a woman’s body
before implantation then the legality of “the
morning after pill” or IUDs could be in doubt
• Both are authorised for sale in Ireland
• 2013 Act is limited to “a life … after
implantation in the womb”

What other rights for “the unborn”?
• Many laws give a child rights by reference to
what happened to her before birth
• In addition to life, do the unborn have other
constitutional rights?
• Family rights, for example. Two cases say
“yes”; one case says “no”
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Summary
• Spectrum of views of what Art 40.3.3˚ does, from
– merely “copper fastens” ss 58 and 59 of the 1861 Act
as they were in 1983 to
– acknowledges a broad right to life with much wider
implications

• Roche and other cases do not decide which is the
correct general view of Art 40.3.3˚
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1.

Purpose and Context

1. The purpose of this paper is to consider the legal consequences of the
repeal of, or amendment to, Article 40.3.3 of the Constitution.
2. In order to explain these consequences, it is necessary to revisit some
basic principles of constitutional law.
3. As the Assembly has heard explained by earlier speakers, the
Constitution operates to limit the power of the Oireachtas to legislate.
One way it does this is by guaranteeing certain fundamental rights. The
Courts have the power to consider whether legislation impermissibly
interferes with rights guaranteed by the Constitution.
decide

that

legislation

does

impermissibly

If the Courts

interfere

with

the

constitutional rights of a person, they can declare that legislation to be
invalid.
4. Many of the rights guaranteed by the Constitution are specified in the
text of the document. So, the Constitution expressly refers to rights such
as the right to freedom of expression and assembly, the right to personal
liberty, and the right to own property (to name but a few).
5. The Courts have decided that the rights expressly referred to in the text
of the document are not the only rights protected by the Constitution.
Other rights have been implied into the Constitution. By this process of
implication, the Courts have decided that the Constitution protects rights
to privacy (including marital privacy), the right to bodily integrity and (at
least in certain circumstances) rights to autonomy. These are three of
the many rights the Courts have implied into the Constitution.
6. The Oireachtas can usually limit rights expressed in or implied into the
Constitution by legislation. It frequently does so. However, it must have
good reason for doing this and the limitations on the rights must not be
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greater than are required to achieve that purpose. The extent to which
the Oireachtas can limit particular rights will depend on the nature of the
right, the manner in which it is affected by the limitation, and the reason
for the limitation. Very often, rights are limited by reference to other
rights.

The Courts have an important role in deciding whether the

Oireachtas has correctly struck the balance between different rights and
the common good. In discharging that role, the Courts assume that the
Oireachtas got the balance right. They only interfere with the decision
of the Oireachtas where the Courts feel that the Oireachtas has clearly
exceeded its authority.
2.

The Right to Life of the Unborn

7. As the Assembly has heard, Article 40.3.3 was inserted into the
Constitution in 1983. The original text has changed since following
further Referenda.
8. Before 1983, there was no express reference to the unborn in the
Constitution. Article 40.3.2 of the Constitution refers to the State being
obliged to protect and vindicate the life “of every citizen”.
9. However, some Judges had expressed the view prior to the Eighth
Amendment that the unborn were protected by the Constitution, even
though the Constitution did not expressly so state. Thus, in McGee v.
Attorney General [1974] IR 284, 312, Walsh J. (Budd, Henchy and Griffin
JJ. concurring) said :
Any action on the part of either [a] husband or wife or of the State
to limit family sizes by endangering or destroying human life must
necessarily not only be an offence against the common good but
also against the guaranteed personal rights of the human life in
question’
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10. In G. v. An Bord Uchtála [1980] I.R. 32 Walsh J. (Henchy and Kenny JJ.
concurring) said at p. 69 :
The right to life necessarily implies the right to be born, the right
to preserve and defend (and have preserved and defended) that
life ..
11. Similar statements appeared in a number of other cases. 1 Indeed,
following the adoption of the Eighth Amendment other Judges confirmed
these statements (or some of them), observing Article 40.3.3 as
acknowledging rather than introducing the right to life of the unborn.2
12. In Re Abortion Information Bill the Supreme Court stated, of the law
before the Eighth Amendment, that:
The right to life of the unborn was clearly recognised by the courts
as one of the unenumerated personal rights which the State
guaranteed in its laws to respect, and, as far as practicable, by its
laws to defend and vindicate.3
13. I have referred to these as ‘statements’. It is important to emphasise
that they thus represented no more than a view of the individual Judges
as to the meaning of the Constitution. Lawyers distinguish between
comments made by Judges in the course of deciding cases, which
indicate how the Judges think the law may develop, and actual
decisions, which are binding law. There was no case prior to 1983 in
which the Courts ever had to decide whether the Oireachtas could pass

Finn v. Attorney General and the Minister for the Environment [1983] I.R. 154 per
Barrington J. (High Court) at p. 160, Norris v. Attorney General [1984] IR 36, 103
(McCarthy J.).
2 (AG (SPUC) v. Open Door Counselling [1988] IR 593, 599 (Hamilton P.), Attorney
General v. X [1992] IR 1, 86 (O’Flaherty J.), Re Information (Termination of
Pregnancies) Bill 1995 [1995] 1 IR 1, 28).
3 Re Art 26 and the Regulation of Information (Services outside the State for
Termination of Pregnancies) Bill, 1995 [1995] 1 IR 1, 28.
1
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laws allowing abortion in a wider range of situations than was
permissible under the then governing law, the Offences Against the
Person Act 1861. Therefore, there was no binding case law on these
issues.
14. However, prior to the adoption of the Eighth Amendment, there was a
body of opinion that the right to life of the unborn was protected by the
Constitution, even though not expressly stated there.4 On this basis,
there was a view that there was a real prospect that were laws to be
passed allowing for abortion, those laws could have been declared
unconstitutional by the Courts because they violated the right to life of
the unborn. However, it must be repeated, such laws were never
introduced, and therefore there was no case so deciding.
15. Once the Eighth Amendment was adopted, the question of whether the
unborn enjoyed implied protection under the Constitution became of less
significance : the right to life of the unborn was thereafter expressly
protected by the text of the Constitution.
3. Options
16. The Assembly has been asked to consider, to make such
recommendations as it thinks fit and to report to the Houses of the
Oireachtas on, the Eighth Amendment of the Constitution. Clearly, it is
a matter for the Assembly how it discharges its remit. Nothing I say is
intended to suggest any limitation on the options it may wish to address
in this regard, or to suggest any options which the Assembly should
recommend. The purpose of the following analysis is purely to assist
the Assembly consider the implications of possible recommendations.
I will refer in the rest of this paper to the right suggested by these judicial
comments as an ‘implied right’. I use this term to distinguish it from the express
right introduced by Article 40.3.3. Some might say that the right was not ‘implied’
at all, but inevitably followed from the right to life, which is expressed. The use of
the term ‘implied right’ is not intended to take a position on that debate, but
merely to distinguish it from the position post 1983.

4
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17. However, there are some obvious options which the Assembly may wish
to consider. At its very simplest, these are as follows :
(i)

Retaining Article 40.3.3 in its present form;

(ii)

Repealing Article 40.3.3;

(iii)

Amending Article 40.3.3.

18. The Assembly has already received a great deal of information
explaining the legal effect of Article 40.3.3.

In consequence, the

Assembly will be aware that because of the Article, the level of protection
granted by the Irish Constitution to the right to life (and possibly other
rights) of the unborn, is extensive, and the power of the Oireachtas to
legislate to allow for abortion is restricted.

The legal, medical and

practical consequences of the provision has been addressed at some
length, and the Assembly is thus well familiar with the legal effects of
Article 40.3.3 and, as a result, of its retention.
19. However, the Assembly has not heard any consideration of what the
legal consequences will be if Article 40.3.3 is repealed or amended.
Thus, whereas the legal implications of retention have been considered
by the Assembly, the legal implications of repeal or amendment have
not. They therefore merit separate consideration.
4.

Constitutional Implications of Repeal of the Eighth Amendment

20. If Article 40.3.3 of the Constitution were repealed, and nothing put in its
place, what would the consequence be ?
21. In answering that question, a number of issues present themselves.
These include the following :
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Would the effect of such a repeal be that the Oireachtas was totally
free to introduce whatever abortion laws it believed appropriate ?



Would there be any constitutional limitation on the Oireachtas in this
regard ?



If there was such a constitutional limitation, from where would it
derive and what would its effect be ?



What about the right to life of the unborn acknowledged by some
Judges before 1983 ? Were they correct in thinking that there was
such an implied right ?



If there was such an implied right in 1983, what is the effect of a
repeal of the Eighth Amendment on that right ? Would that implied
right remain in the Constitution if Article 40.3.3 was repealed ?



What about the right to privacy or autonomy of a pregnant woman ?
What would the effect of those rights be on any restrictions on
abortion introduced by the Oireachtas following repeal ?

Would

those rights result in what is often referred to as a right to choose to
have an abortion arising from the Constitution ?


What implications would repeal have for issues other than abortion ?

22. The resolution of these questions will bring into play many of the issues
I discussed in the first part of this paper. If the express constitutional
protection of the unborn were removed from the constitution, legislation
subsequently introduced to allow abortion might face two different (and
opposing) types of challenge.
23. Some who felt that the legislation allowed abortion too freely, may say
that the legislation infringes implied rights of the unborn.
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24. Others who felt that the legislation was too restrictive, might say that it
infringed the rights of privacy or autonomy of the woman.
25. In the event of cases of either of these kinds being brought before the
Courts, the Courts would have to decide (a) was a constitutional right
impaired by the legislation, (b) if so what was the justification for that
impairment and (c) was the impairment greater than necessary to
achieve the purpose ?
26. At present, cases of either of these kinds would be decided by the Courts
by looking to the express language of Article 40.3.3 and by reference to
the relationship between the phrases ‘the right to life of the unborn’ and
the ‘equal right to life of the mother’. If that provision was removed, how
would the cases be resolved ?
27. This is a matter on which differing views have been expressed. I think
that there are three broad views on these issues.
(a)

Form of abortion legislation exclusively a matter for the
Oireachtas:

28. The first view is that upon repeal, the Oireachtas would become the sole
judge of whether and in what circumstances, legislation should permit
abortion. On this version, the People having made a decision to repeal
the Eighth Amendment, would have effectively decided that they do not
want the Constitution to regulate abortion any more, and that they want
the decision as to when abortion will be permitted to be decided by
Parliament. Lawyers taking this view would argue that the Courts should
give effect to that decision of the People to repeal the Eighth Amendment
by allowing the Oireachtas a broad remit in formulating and passing laws
governing abortion. The decision of the People (it would be said) could
only mean that any right to life of the unborn previously thought to be
protected by the Constitution, was no longer so protected.
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29. On this view, two things would follow from any repeal of Article 40.3.3.
30. First, the Constitution would not protect any rights of the unborn or, at
the very least, that whatever residual protection there was for the unborn
would not prevent the introduction by the Oireachtas of laws it deemed
appropriate, enabling abortion.
31. Second, the Constitution would not protect any right to choose on the
part of women that could constrain the Oireachtas from imposing
restrictions on the availability of abortion.
32. If this view were to be accepted by the Courts, the consequence would
be that following the repeal of Article 40.3.3 it would be solely the
Oireachtas which would decide the form of abortion laws.

The

Oireachtas could decide to leave the law exactly as it is (i.e. the
Protection of Human Life in Pregnancy Act 2013), or it could make
abortion available in a wider range of circumstances than is currently the
case, or it could make abortion available in a narrower range of
circumstances than is currently the case, for instance by removing the
suicide ground recognized in the X case. 5 Each of these decisions
would (save for most exceptional circumstances) be exclusively a matter
for the Oireachtas. It would not be limited by any constitutional protection
of the unborn or any constitutional right to choose.
(b)

Pre-1983 position revives :

33. However, there are those who suggest that there is a possibility that the
legal consequence of a repeal might not be this simple. Thus, the
argument would go, before 1983 the unborn had implied rights under the
Constitution. In 1983, the People included in the Constitution an express

Although it is to be noted that removal of this ground would present the prospect
of a challenge based on the right to life of the mother.
5
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right of life of the unborn. If the People decide to repeal Article 40.3.3
and do not include any replacement provision in the Constitution, some
may suggest that the pre 1983 situation revives, and the unborn continue
to have a right to life under the Constitution, inherent in but not
expressed by, the text. On this argument, if the People want to remove
entirely the right to life of the unborn from the Constitution, they must
clearly state this in the Constitution. If they do not do so, the implied
right previously identified by some Judges, remains.
34. If the Eighth Amendment were to be repealed, and were this
interpretation to be accepted by the Courts, the consequence would be
most uncertain. It would be said that the Oireachtas in introducing
legislation to allow abortion would have to have regard to the implied
right to life of the unborn and in some sense balance this against any
judgment made by the Oireachtas that abortion should be more freely
available. This could limit the right of the Oireachtas to legislate freely to
make abortion lawful in a broader range of circumstances than is
presently permitted.

The extent to which there would be any such

limitation would be unclear.
35. One possibility is that the Courts would try to strike a balance : to say
that the People clearly did not want the regime provided for by Article
40.3.3 to continue, but that they did not either state that the unborn had
no rights in no circumstance.

Thus, the Courts might allow the

Oireachtas to make abortion more freely available than it presently is,
but require it to impose restrictions and checks around when abortion
could be permitted.

However, it is unclear what the precise

consequence of such a balancing exercise would be and what
restrictions and checks would be viewed as necessary. Nevertheless, on
this interpretation of the implications of repeal, it is possible that the
courts could declare unconstitutional an Act of the Oireachtas that
makes abortion widely available.
(c)

A right to abortion :
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36. There is a third body of opinion. It says that if the right to life of the
unborn were removed from the Constitution, the consequence would not
merely be that the unborn have no (or only limited) rights under the Irish
Constitution, but that the rights of a pregnant woman to privacy, to bodily
integrity and autonomy (which are implied rights under the Constitution)
would now prevail over many countervailing circumstances. This would
mean that the power of the Oireachtas to prohibit abortion would be
limited to circumstances in which it could point to a clear public interest
which outweighed those rights (such as the interests of society in the life
of a foetus after a specific stage of gestation).
37. In other words, this argument would be that given that the unborn have
no rights under the Constitution, it must follow that the rights of a woman
to privacy, and to decisional autonomy give her a right to decide if and
when to have an abortion. The countervailing right (the right to life of the
unborn) would no longer operate to limit the woman’s constitutional right
to privacy or autonomy. If this argument were accepted, it would mean
that the power of the Oireachtas to constrain the circumstances in which
abortion could be prohibited, would be limited. It would also increase the
power of the courts to regulate abortion provision through deciding how
far the decisional autonomy rights of women extend.
(d)

Conclusion :

38. Different lawyers have different views as to which of these outcomes is
the most plausible. Some are more likely than others, but none is
impossible. The precise consequence of simple repeal would have to
be determined by the Courts in an appropriate case. This means that if
a proposal to repeal the Eighth Amendment is put to the People, and no
further amendment provided for, there are likely to be different views
expressed as to what exactly the constitutional position will be following
such repeal.
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39. As noted above, repeal also has implications for issues other than
abortion. You have today heard two papers on miscellaneous issues
related to the Eighth Amendment. Because those areas of law are so
uncertain, it is even more difficult to assess the implications of repeal.
However, if Article 40.3.3 does imply more rights for the unborn other
than the right to be born, and if Article 40.3.3 does affect medical
decision-making, these areas of law would be affected in some way by
the repeal of Article 40.3.3. If the effect of repeal is to widen the
circumstances in which abortion is available, greater legal attention will
have to be paid to the question of who gets to decide whether to have
an abortion, whether the mother or both parents of the foetus, or the
parents of a pregnant minor.
5. Amendment of Article 40.3.3
40. Clearly, the effect of amending – but not repealing – Article 40.3.3, will
depend on the exact nature of the amendments proposed. There are a
large number of possible forms an amendment could assume.

The

nature of these amendments will depend on whether the Assembly
decides

to

make

recommendations

and

if

so,

what

those

recommendations are.
41. The following appear to me to me the more obvious options. However,
as I have said, there are many.
(a)

Amend so as to increase constitutional protection given to
the unborn :

42. An amendment to increase protection for the unborn would be
appropriate if it was felt that Article 40.3.3 at present did not adequately
protect the unborn and/or allowed the Oireachtas to legislate too broadly
for abortion.

The consequence would be to limit further the

circumstances in which abortion was permissible in Ireland.
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(b)

Amend so as to allow more freedom to the Oireachtas to
permit abortion but only in defined circumstances :

43. An amendment to allow the Oireachtas more freedom to permit abortion
in defined circumstances, would maintain a right to life of the unborn in
the Irish Constitution, and would thus continue to limit the power of the
Oireachtas to legislate in the area.

However, by defining in the

Constitution the circumstances in which abortion is permissible but
expanding those circumstances beyond the present Constitutional
position, it would become possible to have lawful abortion in Ireland in a
broader range of situations than is presently possible. Just how broad
those range of circumstances would be, would depend on the
assessment of whether, and if so when, abortion should be permitted.
What is important to emphasize about this option, is that the Oireachtas
would not be free to define the circumstances in which abortion is
permitted. These circumstances would be specified in the Constitution
itself.
(c)

Amend so as to expressly remove the right to life of the
unborn

44. An amendment which removed Article 40.3.3 in its present form, and
replaced it with (or otherwise inserted into the Constitution) a provision
which stated that the unborn had no rights under the Constitution, would
avoid the uncertainties associated with simple repeal, as outlined in the
previous section. This option would make it clear that the Oireachtas
was to be given the function of deciding when abortion would be lawful.
The insertion of a clause into the Constitution of this kind would increase
the likelihood that the Courts would find that a woman had the right to
choose to have an abortion.
(d)

state that the Oireachtas shall have full power to decide on
the scope of permissible abortion :
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45. An amendment giving the Oireachtas full power to decide on the scope
of permissible abortion would free the Oireachtas from any constraint
based either on the right to life of the unborn or a woman’s decisional
autonomy rights. It would probably leave unaffected those areas of law
other than abortion that are potentially affected by Article 40.3.3.
(e)

Repeal but provide in Constitution for law which could not
be amended without Referendum

46. It has been suggested that if the Government were to publish legislation
outlining the circumstances in which abortion would be permitted at the
same time as any referendum, and were the People to vote to repeal
the Eighth Amendment, that the Courts might decide in future that
abortion in circumstances other than those provided for in that legislation
was not permissible. While this is possible, it is not certain that this is a
correct view.
47. However, the same effect could be achieved by Article 40.3.3 being
repealed, and a new provision inserted to the effect that specified
legislation identifying the circumstances under which abortion was
permissible could not be amended without the consent of the People in
a Referendum. This would be an unusual, and cumbersome form of
constitutional amendment. It is, however, legally possible.
Brian Murray.
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Constitutional Rights and Legislation
•
•
•
•

Express rights
Implied rights
Legislative limitation of rights
Courts’ role in assessing legislative limitations

The Right to Life of the Unborn
• Pre-1983 position
• Judicial statements and binding case law
• Prior to the adoption of the Eighth
Amendment, there was a body of opinion that
the right to life of the unborn was protected
by the Constitution, even though not expressly
stated there.
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Possible Options
• Retain Article 40.3.3 in its present form
• Repeal Article 40.3.3
• Amend Article 40.3.3

Constitutional Implications of Repeal
• Form of abortion legislation exclusively a
matter for the Oireachtas, or
• Pre-1983 position revives, or
• A right to choose to have an abortion.
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Amendment Options (I)
• Amend so as to increase constitutional
protection given to the unborn
• Amend so as to allow more freedom to the
Oireachtas to permit abortion but only in
defined circumstances

Amendment Options (II)
• Amend so as to expressly remove the right to
life of the unborn
• State that the Oireachtas shall have full power
to decide on the scope of permissible abortion
• Repeal but provide in Constitution for law
which could not be amended without
Referendum
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First Hand Experiences

Page E 535

Page E 536

Tionól
Saoránach
An

Citizens’
Assembly

The

First Hand Experiences at the Assembly
Background Note on arrangements for Session on 4th March 2017

Objective
The Eighth Amendment raises complex and multi-faceted issues. One
dimension is the experience of women who have been affected by the
Eighth Amendment.
The Members have indicated that the Assembly should hear directly
from women who have been affected by the Eighth Amendment.
Personal testimony like this allows the citizens the opportunity to hear
first-hand about some of the effects of the issues they have been
discussing at these weekends.
In presenting this testimony and in making the necessary arrangements
for it, the Secretariat has been guided by a number of key principles:
 That those who offer to share their stories are treated with
sensitively and compassionately;
 That the stories put before the Assembly reflect a wide range of
perspectives and experiences;
 That the stories do not imply any judgement on the decisions
made by other women in similar circumstances.
 That the testimony offered is informative and will aid the Citizens in
their consideration of possible recommendations to the Houses of
the Oireachtas.

Interviewees
Range of circumstances
The Assembly will hear testimony across a broad range of
circumstances. At the outset, the Chair recognises that not everyone’s
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lived experience can be captured in an exercise like this; however, the
circumstances covered include those who had a crisis pregnancy and
those who received a diagnosis of a fatal foetal abnormality or life
limiting condition.
Identification of interviewees
The women who have been asked to share their personal stories were
identified from those who made submissions to the Assembly, whether
directly or through representative groups.
In making the selection Ms Justice Laffoy first selected from women who
wrote directly to the Assembly and who indicated they would be willing to
share their story with the Assembly. In order to ensure that a broad
range of circumstances was presented a representative group was in
one case contacted to assist with the identification of women who might
be willing to tell their personal stories..
Ms Justice Laffoy was assisted in the selection process by the HSE
Crisis Pregnancy Counselling Service and academic support from the
Crisis Pregnancy Counselling Skills Programme in Maynooth University.
Interviewer
The interviews were carried out by Dr Mary Ryan, Head of the
Department of Adult and Community Education and Co- Director of the
Counselling and Adult Guidance Programme. Dr. Ryan is a therapist and
educator/researcher with considerable experience of crisis pregnancy.
Interview Format and Project Delivery
All interviews were pre-recorded for presentation to the Assembly on 4th
March. Approaching it in this way means that the women in question will
not be presented with a challenging public speaking role. It is noted
however, that some of the women participating indicated they would be
prepared to address the Assembly in any format.

2
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In all cases those giving testimony have been facilitated to have their
partners, a family member or a friend come along with them to support
them and/ or be part of the interview process if desired.
A media professional was engaged by the Assembly Secretariat to both
project manage the logistical elements and to undertake any editing that
was necessary. This work was done by Sinéad Ingoldsby on behalf of
the Assembly. Sinéad is a media professional with extensive experience
gathering and documenting people's personal stories to be presented to
a wider audience. Much of Sinéad's work has involved subjects of a
particularly intimate and sensitive nature and she is accustomed to
producing this content in a manner that puts the contributor at the centre
of the process and facilitates them in the sharing of their experience.
The reasons for editing testimony of this kind are as follows:
- First and foremost, these interviews must be contributor-centered.
In some cases, the women have indicated they are anxious to
protect their anonymity and therefore the edited version omits any
identifying information.
- Aligned to this, there may be moments in an interview of this kind
where someone may divulge information, which they do not want
to share with a wider audience. They must feel comfortable in the
knowledge that any aspect of what they say can be edited out at
their request. For these reasons, the unedited versions of the
interviews will not be made available to the public.
- Finally, the interviews were edited down to 7-8 minute vignettes,
for presentation to the Assembly. This edit is necessary to allow
the Citizens to hear from a broad range of circumstances, in the
context of a finite amount of time available to the Assembly. Given
the intensely personal subject-matter, it was not considered
appropriate to require the women to prepare a 5-7 minute
contribution for delivery; instead, sensitive questions from a skilled
interviewer have allowed women to tell their own stories, while at
the same time retaining control over the final edited recording that
will be played to the Assembly.
3
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A detailed information note has been given to each interviewee in
advance to explain the process in detail and to allow them to be as
prepared as possible for the interview. This has formed the basis of an
informed consent document, a copy of which is included as Appendix A
to this document.
A copy of the final edited version was provided to each interviewee in
advance of the Assembly meeting in March. This allowed the Secretariat
to ensure that she was satisfied that it was a fair representation of her
experience as described in the longer interview.
The testimony has been provided anonymously. The reason for this is
that some of the women who have been interviewed sought anonymity.
As such, in the interests of consistency each of the six stories will be
presented anonymously on the day.
In introducing each of the women, Dr. Ryan will provide some general
information about to provide context for their story. It should be noted
that when a person’s own voice is used, absolute anonymity cannot be
guaranteed. There are mechanisms to overcome this (voice distortion
etc); however, these have not been used for this project as the negative
impacts of using these might outweigh any benefits.
Finally, in relation to anonymity, it is clear that the stories being shared
by these women belong to them, and therefore it is not for the Assembly
to dictate how they tell that story. This includes engaging with the media
afterwards. The Assembly Secretariat has clarified with each of the
women that they are free to engage with the media, including to discuss
their experience of engaging with the Assembly, following the broadcast
of their interviews if they so wish. However, it is a matter for each woman
whether she decides to initiate contact with the media.
Interview methodology/approach;
Respondents were invited to reflect on their lived experiences in a
respectful and relational process. The emphasis was on the use of open
questions in a semi structured format. Attention was paid to respondents
phrasing and words which shape the dynamic and pace of the
discussion.
4
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Draft areas for discussion and shape for the edit
While these are interviews, the material is sensitive for the interviewees.
An empathetic attitude is essential from the interviewer.
The following is a list of the five broad areas for discussion in the
interviews. These five broad areas which also informed the edit- these
are the essential characteristics of each story that we want to hear.
These are presented in question format and are as follows:
1. Can you tell me, in your own words, the circumstances around
your pregnancy?
2. What led you to make the decision you made?
3. What was the process of making that decision? Did you encounter
any supports/ difficulties?
4. What were the practical and emotional implications of carrying out
your decision?
5. How have you been since that decision?

5
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Appendix A
First Hand Experiences at the Assembly
Informed Consent/ Information Note
Background
The Citizens’ Assembly wants to hear directly from women who have
been affected by the Eighth Amendment. This will form part of the
Agenda for the Assembly meeting on 4th March 2017.
Hearing personal testimony like this is important as it allows the citizens
the opportunity to hear first-hand about how the matters they are
discussing at these weekends effect women and their families.
The Assembly Secretariat is contacting those who have made a
personal submission to the Assembly and is inviting them to share their
stories. In order to ensure balance it is proposed that the Assembly will
be hearing from across a broad range of circumstances.
Based on the written submission you made to the Assembly, we would
like to interview you to hear more about your story.
Please note that you may exit this process at any time. Similarly, the
Assembly Secretariat reserves the right not to present your interview to
the Assembly.
Details about the Interview
We hope to conduct the interviews over the first two weeks in February
at a time and location that is most convenient to you. This can be done
at your home or in a neutral location near you- whichever you prefer.
Please feel free to bring your partner, a family member or a friend along
with you as support.
We are proposing that your interview will be presented as a prerecorded audio submission.
6
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Your testimony will be anonymous; however it is worth noting that as we
will be using your voice, absolute anonymity cannot be guaranteed.
All of the logistical and technical arrangements will be carried out by
Sinead Ingoldsby, who will also edit the interview for the Assembly.
Sinead has extensive experience working on sensitive projects such as
this and is mindful of the need to preserve anonymity and safeguard
material.
The interviews will be carried out by Dr Mary Ryan, Head of the
Department of Adult and Community Education and Co- Director of the
Counselling and Adult Guidance Programme. Mary is a therapist and
educator/researcher with considerable experience of crisis pregnancy.
The following is a list of the five broad areas for discussion which will
form the basis of your interview. It is these five broad areas which will
also inform the edit- these are the essential characteristics of each story
that we want to hear.
These are presented in question format and are as follows:
1. Can you tell me, in your own words, the circumstances around
your pregnancy?
2. What led you to make the decision you made?
3. What was the process of making that decision? Did you encounter
any supports/ difficulties?
4. What were the practical and emotional implications of carrying out
your decision?
5. How have you been since that the decision?
How your interview will be presented to the Assembly
Each interview will be edited before it is presented to the Assembly. You
will have a chance to hear the final version before that. It is expected
that the full interview will be shorted to between 5 and 7 minutes. Editing
will also be carried out to help preserve your anonymity.
7
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Your story will be listened to together with a number of other interviews.
Mary Ryan will introduce each interview to explain a bit about how the
interviews were conducted and the context etc.
The audio will be played to the room. Each interview will be introduced
and played separately and the members of the Assembly will be given
time after each to reflect on what they have heard.
When all the interviews have been heard, the members of the Assembly
will then discuss amongst themselves in private session what they have
heard from you and the other interviewees.
As all public sessions of the Assembly are live streamed the audio will
also go out on the website. These sessions will then be recorded and
put up on the Assembly’s YouTube Channel. The session may also be
broadcast live on RTE News Now.
It should be noted that excerpts from the session (including therefore
some of your interview) may be used by reporters on radio and
television when reporting on the session.
I _____________________________ agree to participate freely in
sharing my experiences with the members of the Citizens Assembly. I
understand that an edited summary of my interview will be made
available to the Citizens Assembly at its meeting on 4th March. I
understand that while every effort will be made to preserve anonymity it
cannot be guaranteed. I understand that I am free to withdraw from the
process at any time.

Signed in the presence of each other

…………………………………………

………………………………………… (on behalf of the Citizens’
Assembly)
8
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04 March 2017
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FIRST HAND EXPERIENCE 1
INTERVIEWEE: I was at a wedding. It was a family friend. Drinking, obviously,
all day. Girl meets boy. Girl goes back to hotel room. Consenting adults. Used
protection but it obviously didn't work.
I suppose it was a few weeks later I wasn't feeling a hundred percent. Because we
had used protection I didn't think I needed to go to get the 'morning after pill' so I
kind of didn't think anything of it. And I'd been in the house with my mum and her
friend and her friend turned round and went: "God, you look great. Y ou're
glowing." And I went: "Oh shit." In my head I said: "Right, I need a pregnancy
test. I have to go and figure out what's going to on." I didn't want my mum to
know so I did the pregnancy test in the public toilets on my own and it said two to
three weeks and I just went: "Shit, what am I going to do?" And the first thing that
came into my head was an abortion. "I can't have a child. I'm not ready. I don't
have a p artner. I have a j ob but it's not a stable job. I can just about support
myself. I still live with my mother."
INTERVIEWER:

Like I didn't want a c hild for a s tart.

So absolutely clear from the start.

INTERVIEWEE:

Oh,

yeah. From the minute I found out I was like termination. Not keeping. And my
mind didn't process that I would keep it.
INTERVIEWER: Some people would say: 'Well, if she had been able to get a bit
more support, or if she'd been able to think about it she might have made a different
decision?
INTERVIEWEE: No. Categorically no. One of my sisters lives in London and
she'd actually bought me flights for my birthday to go to London.
INTERVIEWER: What was it look for you, those days?
INTERVIEWEE: Awful. Really awful. I, I just didn't want to be pregnant at all
and it's one of the hardest phone calls I've ever had to make. I had to ring my sister
and I had to say: "I'm pregnant. What do I do?" And she said to me: "You're
coming over anyway, we'll get it sorted when you're here." It was just strange
knowing that I was pregnant and I didn't want to be pregnant, which was the main
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thing for me. Luckily enough I had my friend who was there to support me. I
would have been lost without her, she was great.
As far as my mam was concerned, or my sister or whatever, I was going to for a
holiday. Nobody knew, apart from my sister and my friend. And I remember
sitting on the plane and the one thing that I was going through my head was: "If
this plane crashes, everyone's going to know I'm pregnant" and I just didn't want
that whatsoever. It was the last thing that I wanted. I don't know if it was just that
people would be disappointed in me, or I'd let people down. I really don't know. I
just felt bad and I just, I was pregnant and I just didn't want to be because it was a
one night stand and I think that's probably where I would think some of the judgment
would come in.
INTERVIEWER: And the, the other party to this one night stand, did they know?
INTERVIEWEE: No.
INTERVIEWER: You've never told him?
INTERVIEWEE: No. As far as I was concerned it was none of his business. It
was my body. It was my choice. It never came up, in my thinking.
I suppose I was nervous, anxious, just wanted it to be over with really. But, yeah, I
remember sitting in the waiting room and feeling anxious because obviously I'd
never had a termination before so I didn't know what was the protocol. So then I
went into the room and they examined me again and I was worried, at that stage,
that they were going to say we can't do it and I was going to go, well you have to do
it because I'm only here for a week and this has to be over and done with by the
time I go home.
But I remember there was two foreign girls and one of them had a leaflet in her hand
that said "abortion". So I knew that's what she was there for as well so I think in a
way that made me feel a little bit better because I knew I wasn't the only one.
I couldn't tell you how long it was before the cramping started but it got fairly severe.
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It was quite painful, the cramping. So they had said to me that you might pass, you
will pass a clot but you might see it. So I actually think I did see it because there
was quite a large clot in the toilet at one stage.
INTERVIEWER: And when you saw that clot, what was the feeling?
INTERVIEWEE: Relief possibly. Glad that it was gone. Knowing that it had
worked, I suppose, yeah. It wasn't pleasant. It's painful and the fact that like I
projectile vomited and, you know, felt nauseous and had major cramps in my
stomach. S o I basically was just in bed. To a degree I was one of the lucky ones
that I had somebody, that I had a bed to sleep in and that I didn't have to sit on a
plane and come home. To go through that on a plane must be absolutely horrific
and my heart goes out to anybody that does it. Like it was difficult for me, but I
think that has to be ten times worse. Or even a hotel room has to be bad as well.
At least I had the comfort of knowing that I had my sister, and it was her home, so
there was a homely feeling to it. I think the cramping must have stopped at some
stage. I couldn't tell you whether it was that night, whether it was the next day. It's
a bit of a blur.
It was strange knowing that I'd been through the procedure the day before but kind
of acted as if nothing had happened because life just went on.
I think it was around the anniversary of when I'd had the termination that my sister
told me she was pregnant and I just, I went to pieces. I was happy for her but it just
brought everything back to me that I was like: "This time last year I was pregnant."
I don't know whether it was just after that or whether it was a couple of months later,
I decided I needed counselling because I hadn't dealt with it because everything
was pushed down, I boxed everything off. My counselling then was also disguised
as something else because I couldn't tell my mam that I was going to counselling
now for my abortion.
I'm in a better place but I think to this day I still feel exactly the same way as I did
then. That I don't regret it at all, it was the best decision that I could have made for
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me. Occasionally it would come into my head I could have a child, but it's a could,
it's not I should, I wanted. For me it just wasn't an option, whether I had have had
the support or not. It's a tough thing to go through, but as I said I don't have any
qualms about what I did.
There is still a lot of secrecy within Ireland about it but I definitely think my
counsellor helped a lot with that, the secrecy thing. T he judgment thing.
Speaking to somebody and know that I wasn't being judged and being able to tell
somebody else so it wasn't a secret again.
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FIRST HAND EXPERIENCE 2
INTERVIEWEE: In 1970 I was going out with a young man, I would have been 19,
and discovered I'm pregnant. I t was the only time I'd ever had sex and g ot
pregnant obviously straightaway. I just went into total panic. Couldn't think clear.
Couldn't eat. Felt so ashamed, you know. C ouldn't tell my best friend even.
More or less locked myself in my bedroom, hoping and w ishing it would just
disappear, it was a mistake or something. He said: "Ah, sure we'll get married." I
wasn't at that point where I wanted to get married or I didn't know whether I wanted
to marry him.
I remember going in to Town night and standing on O'Connell Bridge thinking, you
know, it would better if I was just dead. I couldn't kill myself. I hadn't the courage
to do that so the only other choice was what he was saying, we'll get married and
there was no one to talk to.
It was like I was in a little bubble in my own little world. I wasn't functioning right at
all emotionally. I just pushed it down, in a way, and just focused on we're getting
married and trying to pretend to everybody that this is what we had planned and
we'd worry about the baby showing later on.
I remember going into Holles Street and even going in there I just felt like it wasn't
really real. It was like looking in through a window at somebody else having this
situation. It wasn't really me. I didn't understand anything that they were telling
me. I had to tell my mum and dad that I was pregnant and my mother was just
screaming crying. Y ou know: "How could you do this to me?" You know, you
can understand the shame for a family. She had to face her sisters and family and
my grandmother and she had to face all the neighbours. So there was a charade
put on that I'm getting married and it was all about the wedding. And I was so sick,
vomiting. I couldn't get on a bus. I couldn't, you know, everywhere I went I was
getting sick. I think part of it was the stress.
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The fear of having the baby then was, as the time was getting closer, like, the fear of
the actual thing. I couldn't even think where, where are we going to live or what
was going to happen, you know, when we got married?
I can remember going in to one of the classes in the hospital and they actually
showed us a birth and oh my goodness, I was so frightened. I so scared and I was
crying and crying. The nurse was saying: "You should have thought of this nine
months ago. Don't be crying now." There was no compassion. "You made your
bed, you'll lie in it now."
Once she was born then people's hearts melted. My mum and dad were doting
over her and it's forgotten, the shame. It's like you're forgiven then. They did look
after me in the end, you know. It was as much a shock for them. They didn't know
how to deal with it. They hadn't ever thought anything like that would happen to
them so they weren't prepared for it. But it was really hard going. I mean the
tension in the house was, even though they were helping me, it was stressful for my
mum trying to cope with another, a baby in the house and crying all night long and
she'd start crying and I'd start crying and, you know, there was tensions in every
situation.
We eventually saved enough money for a deposit on a house with the help of my
parents, but the relationship between us was never good and he started suffering
with depression and wouldn't get up out of bed and go to work. And he'd a lot of
issues that I didn't realise and so we were fighting and I ended up looking for a
separation. And so I spent 11 years in and out of the Bishop's Palace looking for
an annulment.
So there was like years of trauma after the marriage as well. Yeah, it was tough.
Tough going.
INTERVIEWER: And the option of abortion wasn't there?
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INTERVIEWEE: No, wouldn't have even -- it wouldn't have entered my head in
those days, you know, we'd never heard of it. But I think had it been part of our
society, part of our structure, course I would have. I'd have been straight there
under the stresses I was under and my child wouldn't be here today. And look at
those two precious grandchildren. Like the joys you get. It's hard but it's doable
and you recover. I mean it hasn't been easy but I would hate to think where my life
would have gone had I had an abortion and having the guilt of that. E specially
when you realise later on that this was a real baby, it wasn't a foetus, it was a real
baby. I'd always be wondering what my child would have been like. I just think
there's so much, there's so many more choices nowadays if you're pregnant. Y ou
can get so many supports. If you just want to keep your baby you'll get housing,
you'll get income and there's life after the baby. They grow up so quickly. And I
think it made be the person I am today and gave me a different kind of education.
Thank God that the society I lived in didn't provide that. I'm so happy they didn't
provide that because it would have been an easy option for me to save the shame
and no one has to know and you could just have your life back again.
You know, when a baby comes into a family it just brings so much joy to everybody.
There's nothing like a new baby. It was a gift. She was a gift. You know, I didn't
know it in the stress but if you give life a chance it brings amazing joy and I think if
people go and have abortions you don't know what regrets they might have later on
and what damage that might do to them.
In the early months of pregnancy your hormones are all over the place and it's very
hard to make a good decision when you're in that place and I think a healthy society
that loves and values life needs to be embracing and supportive and support the
mother and the child. I just thank God that I didn't have that choice. I can't
imagine my life without her or without my grandchildren.
There's so many positive options to not getting on that boat or plane and doing that

Page E 554

because there's no recovery from that. You know, I just wish people would give life
a chance, I suppose.
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FIRST HAND EXPERIENCE 3
INTERVIEWEE: I was only 18 when I had my first child; 14 months later I had a
second child. I was after falling pregnant on my first pregnancy on the pill. I was
after falling pregnant on my second pregnancy waiting to the get the injection
because you can't get it for six months after you have a baby. Went to get it, was
pregnant again. So I had two small babies with only 14 months between them.
Unfortunately I was attacked very violently, sexually assaulted by a stranger. That
was very, very difficult. I developed agoraphobia. I developed an aw ful lot of
anxiety and we were left to deal with the fallout of that really on our own trying to
raise two small children.
I started coming out of it and come back out into the world and try and find my feet
again and I was taken off the injection by my doctor who said I'd been on it too long
so I had to give it a break. And while we were waiting to get the next contraception
I fell pregnant again.
I was only starting to stop having daily panic attacks. I was only getting a handle
on my mental stability and I had two babies that had already suffered. They'd
already basically watched their mother have a nervous breakdown so finding out I
was pregnant again was terrifying, terrifying because I didn't think that I was
mentally capable of looking after another child. And financially that was, they were
equally as scary. We were already financially struggling. We were a one-wage
family. We just couldn't afford. How would we look after the two that had already
suffered? You know, they didn't deserve to be denied more. You know, we had a
two bedroom apartment. Where were we going to put another baby?
Bringing another baby into an already stressed family doesn't make things better, it
makes things harder. As much love in the world as you can have for a child you
still need to provide. We both didn't want another child. We both knew that it was
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the right decision not to have another child.
We sat up many nights long into the early hours discussing everything. I'd already
given up my carefree years to have children and I didn't regret that. I love my two
children deeply. But I knew it wasn't the right decision to have another child. That
I couldn't mentally cope with another child. I was just about beginning to breathe
and I was just beginning to see my own worth. And having a child is one of the
hardest things that anybody on this planet will ever do. Being responsible for the
happiness and health and wellbeing of another individual. I already knew what
was required to do the job properly and at that time and since I know I didn't want to
do that job again.
One I'd come to terms that it was the right thing to do, then the process of trying to
get money to go to Liverpool began and that was six weeks ending in us getting a
loan from a loan shark.
It's unbelievably expensive. Y ou have all the flights or ferries, taxis, bus
connections, whatever it is. You have accommodation. You have the price of the
procedure. I t's not cheap.
My procedure happened a lot later than it needed to happen. It was so stressful.
We had to take out this ridiculous loan with ridiculous repayments and two children.
Knowing that we were coming back to that was horrific.
I was so ill. I was just vomiting. Nearly every time I moved I was getting sick. I
lost weight. I felt like I couldn't even visit my GP because how I could visit my GP
being sick, being morning sickness but I wasn't keeping this baby? I felt like I
would be shunned out of my doctors and struck off their list.
There was no o ne here in Ireland that could give me an answer as to what the
repercussions would be if I went to a doctor. I was terrified. Absolutely terrified.
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At the time I felt like everybody knew. Even on the ferry, it felt like the staff knew.
It's that big taboo and you feel like you're on that boat with a big shiny bloody cone
alerting everybody to your shame that you're this dirty woman being shipped off like
trash, like you don't deserved to be looked after in your own country. We're just
going to ship you across the Irish Sea and let somebody else deal with your
mistake.
Even though you know you're doing the right thing, you're still ashamed. A nd I
don't think that's right. I don't think women should be constantly made to feel that
shame. It's not our shame. Why should we be threatened with 14 years in jail
because we don't want to add to our family? Men can choose to walk away but
women can't. This is my body. I had a right to do whatever I want with my body.
I done it for my two children that deserved every chance that I could possibly give
them. I believe that the decision I made benefited them. That they deserved a
sane, functioning mother and if I had have had another child I don't think I would
have coped because I wouldn't have been able to find me to figure out who I was,
apart from just being a mother and I think I make a better mother now that I have my
own individual identity. I had them very young so it stunted my individual growth
and I didn't need to have another child, I needed to find out who I was and develop
myself as a person and heal myself. I couldn't go through anymore stress and add
anymore stress and pain into my life. I had to start the healing and this was going
to send me back to turmoil again. There was nothing left in the tank. It was the
right addition, definitely, for my family and me.
After the abortion I went to college. That gave me lots of confidence. I still
suffered with panic attacks but I coped with them. My natural baseline personality
was able to come back out and resurface itself and I found who I was.
Even though I knew I'd made the right decision, there was still this weird shame.
I've been called a murderer. I've been called Hitler. I've had terrible things said to
me. I 'm not a murderer.
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INTERVIEWER: How would you like to describe yourself?
INTERVIEWEE: Responsible. Hopeful that I made the right decision to make the
people that were living and breathing in my life a happier and healthier family.
We're not ogres. We're not unclean. We're not someone -- we're your sisters,
we're your mothers, we're your nieces. We're every woman. Enough is enough.
We need to take this shame and stigma away from this.
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FIRST HAND EXPERIENCE 4
INTERVIEWEE: I'd arranged to have a 12 -week scan and I actually remember
skipping into it. The midwife was scanning us for over an hour. She kept getting
me to get up and move and jump around and drink water and then was saying the
baby was very quiet and not really moving. She went through her blood results
and explained that some of her blood results were very worrying. Together her,
with another doctor, had said that it was either triploidy or severe placental
insufficiency but they'd never seen a baby who presented as our baby was, lived
past 16/17 weeks and we'd most likely have an imminent miscarriage.
At first we were hoping that they were wrong and every week we'd come back and
I'd ask the doctor did it still look like she was going to pass away? And every week
he would tell me that she was going to pass away at some point during my
pregnancy and that she would never be born alive.
I suppose as the weeks went on it got more and more unbearable because I thought
she'd pass away by 16 weeks and then 18 weeks. And then at 18 weeks we got
the results of all her tests which confirmed that she had full triploidy which meant
that she had a c omplete extra set of chromosomes. T hey said that variant of
triploidy is always fatal. There was no hope.
When I was 24 weeks pregnant I remember thinking: "How can I be pregnant still
with my baby who is going to pass away?" Walking into the hospital and you'd see
everybody else with bumps and carrying these car seats with their babies and
realising I was never going to be leaving the hospital with my baby in a car seat.
My baby's going to be leaving in a coffin but I still have to come here every week
and I'm still pregnant. And I remember thinking: "Why am I still pregnant?" They
said as long as there was a heartbeat they couldn't induce me and even if I was at
40 weeks they couldn't induce me so that they would leave me go to 42 weeks and
let it happen naturally.
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I really wasn't sleeping. I wasn't coping at all. My blood pressure started to go up
and they'd said to me that I was showing signs of early preeclampsia. It made me
feel like I didn't matter. My life was the same as like a non-viable baby. But then it
looked like they were prepared to let my physical health and my mental health really
deteriorate, at any cost, for a baby that would not live. I had this dying baby inside
me but it felt like I was dying as well. And it felt like neither of us were getting the
care we needed.
We'd sent all our files over to Liverpool. They didn't believe that it was fair on me to
force me to continue with the pregnancy. They also didn't believe that it was fair to
force a baby to go through birth who couldn't survive it. If a miracle happened and
she did survive labour that she would have a fit and die instantaneously but that it
would be pai nful and distressing and t hat their medical opinion was that it was
kinder to put the baby to sleep, that they won't feel any pain, and then induce
labour. And I think that was the first time I felt that let it happen naturally wasn't
actually the best way and that as a parent, if I went abroad and chose to have an
abortion, that was actually caring for my daughter.
Part of the problem with the Irish system is that I felt the medical professionals
couldn't speak freely. I never really knew if the advice they were giving me was
what they thought was actually the best advice or if it was the only advice that they
could give me. It was frightening and i t also felt like I couldn't really come to a
decision as what to do because I felt I needed to talk openly and freely with an
expert so I would understand everything about my decision. That could be also
why we spent so long waiting and not travelling. I was frightened. I didn't want to
leave Ireland and travel. I didn't want to have to lie to people and tell people that I'd
had a miscarriage or that I'd had a stillbirth. Probably because I loved her so much
I didn't want her to be associated with an unwanted baby. I remember like talking
to my daughter and telling her how sorry I was that I wasn't strong enough to
continue with my pregnancy and I was so sorry she didn't get to meet her
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grandparents and my sister and that we had to leave but I felt continuing with my
pregnancy was putting my physical and mental health at risk and that it wasn't going
to change the outcome. And I was lying in bed at night having nightmares about
her being born and not being able to breathe or having fits or was she in pain? We
decided to go and then everybody in Liverpool had been so kind and
compassionate to us. And seeing that the care they were giving us that we could
be giving our women and that we're choosing not to.
Not all pregnancies are going to have a happy ending. Women will need to end
their pregnancies.
When she was born she looked perfect but very small and very fragile and they had
said that for her dignity it would be better to leave her and have her cremated. It
meant that when we came home we couldn't have a s ervice for her for another
month until we got her ashes. That is another layer of grief that going away has
added. It was like go away, have your baby, come home and it never happened.
And it did. I didn't think my home would abandon me like that.
I still miss her. I still wish that we could have had her but I can manage my grief
now. And I'm so grateful that I have a healthy happy one-year-old but the thoughts
of getting pregnant again fills me such dread and such fear. I feel like I would be
putting my life in danger.
I suppose I feel like I have carried a pregnancy with a non -viable diagnosis so I
know what it's like to continue with a pregnancy but knowing what being trapped in
a pregnancy that I felt I wasn't able to be in feels like, I don't think it's right to force
any woman to continue with a pregnancy if they feel that they can't.
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FIRST HAND EXPERIENCE 5
INTERVIEWEE: We were going for our are first scan at 22 weeks. We were very
excited to be pregnant. A very wanted little baby. It didn't take the midwife long at
all to spot that there was something really not right. She said: "This is not good
news. This baby can't survive for long outside the womb." But she had to go off
and get the obstetrician to come and confirm and give us the official diagnosis. He
was able to say to us that our little boy had anencephaly, that at any time from now
on he c ould pass on. 80% of babies with anencephaly are born alive and,
therefore, there's a high percent chance that he would be delivered safely but then it
would be a certainty that he would die shortly after that.
You can continue the pregnancy. You can go to England for a termination, and
that would involve an injection into his heart, through my stomach to stop his heart;
then inducing labour and I would have to deliver him dead for certain. How I felt at
that moment was, he's safe in your womb versus I could go somewhere and allow
somebody to inject his heart with something that will end his life. It started to dawn
on me, I have no choice about losing this child, he's going to die; but I will have a
choice about his life in between and I have a choice about getting to know him. I
have a choice about allowing him to live his life and giving him what I can while I
have him. And, I'm his mother, I have what it takes to mother this child.
We had made the decision by the time we'd left, his life, which we thought was
going to be stretched out before us, is now this size but we can make the most of
this and we can give him everything now.
Once we'd made our decision he assured us that while you're with us here we will
treat and value you and your baby as two valuable patients to us. I think for a
mother who's just found out her child is so vulnerable, to be assured that strength of
'we're there for you and your baby, you are both valuable', I think that's what any
mother would want to hear.
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Dealing with news like that is a process. It's such a blow and it takes time. I found
myself tossing and turning that night having nightmares and then waking up and
going: "Oh, the nightmare was real." Just that sense of I can't get away from this
and just wanting to run. And then remembering that's right, it's not going away; we
are going to lose this little boy. But he's here, he's not gone away. In the end of
the day what do I want? I want to know him. I want to give him all the love I can
give.
And actually as the acceptance sank in more and more, then embracing the new
situation was able to happen. Over time the joy of having him today and in this
moment grew. Waking up in the morning to his kicks and his punches was like:
"Ah, there you are. You're here." Able to be talk to him every day and actually
that was an extraordinary are gift. They always allowed me an extra long listen to
the heartbeat and his heartbeat was always so strong. I felt so proud of him for this
strong heart he had. There was also fear.
I remember coming towards the labour. I found as I got closer I got more just
uncertain and anxious and what was up ahead was just so unknown.
It was 36 weeks. I went in having contractions. Actually this was the first time I'd
met this midwife and she saw my chart and she goes: "Now, you do realise that this
child is incompatible with life, don't you?" I felt like she'd kicked me in the stomach
because this was something she was discovering for the first time. This is my son
and I've been living, knowing this, for weeks. His heart is beating and he's alive.
How can you call that incompatible with life?
The contractions started to kind of slow down again and I was starting to get quite
frustrated and I was going: "Why am I so determined to get on with this? This is
the beginning of the end of our journey. This is okay if this takes time." It was like
I talk him by the hand and I said: "However long you take, that's okay with me." I
just relaxed completely then and I just felt so much more peaceful.
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We want to be there for our children for as long as we need us, but also be always
letting them go as they will grow up and move away from you. That's our job as
parents and actually this is no different, it's just really intense.
When he was finally born and in our arms he was so beautiful and yet so vulnerable;
so perfect and so imperfect. Both. But I remember just gazing upon him and
feeling two things: (1) just wanting everything for him. Wanting him to be one.
But (2) utterly loving him just as he was and the completeness of being able,
together myself and my husband, tell him we loved him, kiss him, hold him. And
when he died he just slipped away so quietly. We had gone as far as we could go
with him. I had been there for him. I had seen him. I had met him. I had been
bowled over by the beauty of who he was and then I could let him go. So there was
just a peace about that which, I think, for me, has been just an anchor in grieving
afterwards because, as you can imagine, the horrible pain does come. Li ke
there's nothing nice about grief. It's awful and losing a child, it's horrendous.
I have a face and I have memories and I have memoirs and we just take out his
memories and we look at the photos.

We talk about him.

There's just an

openness in our grief. When I look back now to that moment when we were given
that news and the two options that faced me, I just feel for me I would always be
wondering "what if? What if I would have met him? What if he'd lived longer than
I realised? What would we have been like?" I feel very grateful that I have that
freedom in my grief.
During the pregnancy learning to live in the moment, that's kind of a lasting impact
he's had on me. He's taught me to be more merciful to myself, to learn to be
generous to myself and to have patience with myself. Even a person who maybe
on the outside looks like they can't survive, they're - in the terms of that
midwife - "incompatible with life", somebody like that can bring such a treasure into
a family.
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I've been finding myself feeling so upset of late when I see babies being quoted as
headless monsters and also then mothers, like myself, being misrepresented as
forced to carrying around dead babies. But babies like this are the reason we need
abortion here. I just feel like the whole understanding of a life like that is being lost.
And I feel so upset when I hear of parents who've had to travel for England to have
a termination and just the awful circumstances around that, and having their babies
sent back to them in the post. That's just horrific because all these babies are so
wanted and so loved and yet that is because of a culture where a life like that is not
protected by law and is not valued by that law. And that's why that happens in that
country. And when I think of the time it took for the reality of the news I'd heard to
sink in and for me to be able to get my head around what had just happened.
Going back to that moment, you are so vulnerable. You need to be minded. You
need to be cared for. I cannot imagine what it would have been like if abortion was
available where I didn't get a chance to think through that and where the doctors,
who I trusted, were saying to me: "This is medical management of your pregnancy,
we do a termination. Don't look on it as an abortion." I might have lost my son
within an week.
I would hope that babies would continue to be valued, both by law and by us as a
nation.
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FIRST HAND EXPERIENCE 6
INTERVIEWEE: I was diagnosed with meningococcal septicaemia in 1999. I
was four months in hospital, very unwell and the recovery took about a year and I
was on lots of medications. I had a boyfriend and we were only going out a couple
of weeks. I was on the pill and we also used condoms. The night that the condom
broke I was also aware that the medication that I was using could undermine the pill
so I was really worried and I went to a family planning clinic to speak to somebody
about getting the 'morning after pill' and they said: "You're not going to get the
'morning after pill' unless you get a referral from the Rape Crisis Centre". A nd that
wasn't the context of why I had been there so I got the train from Galway to Dublin;
I got the train from Dublin to Belfast. It was really, really stressful. Anyway I get
the 'morning after pill' and then I thought that that was it. I had nothing to worry
about at that point. I had covered all my bases in terms of my protection. And
then three weeks later I do a pregnancy test and it comes back positive. My world
absolutely fell apart.
My family were very conservative and I was afraid of the shame I was going to bring
on them. They were just trying to recover themselves from my illness from the
previous year where they worried that I wasn't going to survive so the last thing I
wanted to do was bring another drama on them about this crisis pregnancy.
Like many of my peers who have been in the same situation, I went to them first
because I didn't know what to do. T he only information at the time is crisis
pregnancy organisations and I thought I can go in there and they can direct me on
all of my options. And at that point I had already decided I really wanted to have an
abortion. I could see my whole future laid out for me. I was being offered a job.
These were all the opportunities I was going to have to turn down if I went forward
with the pregnancy. And also I was concerned what damage the pregnancy was
doing to my body as I was still recovering from the meningitis.
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I was really hoping for somebody who was going to be sympathetic to my situation
and give all of the information that was not possible to get.

I knew my

contemporaries were going to England to get abortions but I wanted to know who
do you call? How do you book it? And she said, but you do realise your baby has
a heartbeat now. I was like: "This isn't a baby, this is a group of cells. I'm only five
weeks' pregnant." And she said: "Do you know in this country that having an
abortion is illegal. If somebody discovers that you've had an abortion you could go
to jail for 14 years." And I was told that in what was supposed to be a counselling
situation. I kind of felt I was in a total shotgun situation and I also felt really guilty as
well. I thought: "Oh my God, I've been so selfish. I'm not thinking about this
baby, I've been thinking about me." Now, having that perspective, I just feel that
was a complete manipulation of the situation that I found myself in.
I was very, very vulnerable. Terrified. I mean 20 years old. No information
available to you. So I remember leaving the office feeling utterly worse, I think, you
know, that actually a judgment had been made against me. So I rung my aunt who
had lived in England for 20 years and I thought, she's going to know what to do.
She was brilliant and she told me about Marie Stopes and she told me how much it
would cost and she said she was going to come with me. God, actually having that
was brilliant, you know, having somebody just to say: "You're not alone."
But I think for me the damage had been done by that conversation with the
counsellor because I think a seed was planted at that point and what I ended up
being more worried about was people finding out that I was pregnant and I had
done something about the pregnancy. I was worried that somebody would say
something to the guards. So in that fear I made a decision to continue on with the
pregnancy.
I eventually told my mother. My mother was really adamant: "You're not allowed
go to have an abortion, it's a sin. We won't be able to look at you again. If you
make that decision to go to England then you won't get the support that you need
here, but if you go the other way we will offer you the support with the baby."
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The boyfriend at the time was unwilling to deal with it. As I went forward and had
the baby I ended up on my own because he was unwilling to be there to support the
baby either.
The health concerns did actually manifest in the pregnancy. I had the baby when I
was seven and a half months because my liver went into shock. So the baby was
premature. I loved him. I can tell you I loved him from the moment I saw him and
I loved feeling him kick inside me in the same way that since, and I've had other
children, I have loved those babies, but what I do not like about this whole thing was
that decision about being pregnant and living with the consequences of all of that
was forced upon me and there was no access to information to get another
alternative.
And the decision that I made, going forward and having my son, did ultimately
change the trajectory of my whole life. I ended up having to come out of college,
working minimum wage jobs. I was on housing lists. All of my choices became
really, really limited really quickly as soon as I had him. Whereas I looked at the
other person that created him and he had nothing holding him back.
I'm 37 now and I look back on all of my twenties when all my friends were travelling
the world or progressing in education or to employment and I was queueing up to
get a one-parent family payment or somebody was calling on the door to investigate
whether I was conning the system or asking questions about my private life. A
judgment was put on my whole life. I had to live with all of these consequences.
Any sense of privacy or dignity went out the window when I had to make that choice.
And yet I just think of, you know, the founding document of our proclamation was
"cherish all the children of the State equally". I didn't feel cherished. A nd I'm a
child of the State. I was totally and utterly Othered by my constitution, by the legal
system, by access to information or access to progression as a human and then
you're not allowed talk about it. You're not given any kind of platform to say: "Hang
on a second, there's no equality here." That makes you feel very isolated and

Page E 569

angry.
It's not that I regret having him. I absolutely adore my son. I'm very happy that I
have him now but I do feel that a huge opportunity was lost by being forced to make
that decision. It's about choice. It's about actually somebody trusting you and
really listening to what your fears are and saying: "That's a really valid concern.
Are you sure that that's what you want to do in life? Okay, well if that's what you
want to do and I accept that decision and I'm going to support you in that choice.
And I'm going to be there for you afterwards when you've made that choice."
Going forward what I would really like is my country to be aware that there's another
50% of the population here and how can you make them feel cherished?
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Saturday 4 March

Individual Reflective Exercise
The purpose of this exercise is to facilitate reflection on the personal stories you have just
heard from women directly affected by the 8th Amendment and those you have read online
which were received as part of the submissions process.
It is an opportunity for you to record your own thoughts about how the stories affect your
opinion of the topic we’re considering.
This document will not be collected by the Secretariat.
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Information note for Groups selected to address the
Citizens’ Assembly on 5th March 2017
Proposed Structure and Guidelines

Background
Submissions were received from a wide range of advocacy groups and other
interest/representative organisations (groups). Publication of these was prioritised
and they are now available online. A full list was circulated to all members. Some
117 submissions of this kind were received.
Selection of groups
At the February meeting of the Assembly, Members were asked to indicate which
groups they would like to have present to the Assembly at the March meeting. In
order to ensure balance, both on the day and balance in the overall programme, a
final decision on which groups will be invited was made by the Chair of the
Assembly, Ms. Justice Mary Laffoy.
Structure and Guidelines
Ms. Justice Laffoy has decided that in order to allow for a wide range of
organisations to be heard a full day will be dedicated to this, with balance to be given
to each side of the debate. These sessions will take place on Sunday 5th March.
Please note that unlike previous weekends of the Assembly, which only ran until
1pm, the Sunday meeting will continue into the afternoon. Full details of when your
group will be addressing the Assembly will be provided once all groups have been
confirmed.
In presenting to the Assembly, groups are asked to adhere to the following
guidelines:


In keeping with the procedure used for all other presenters before the
Assembly, groups are asked to prepare a paper in advance for circulation to
the members. This should be kept to a maximum of 5 pages. This should be
provided to the Secretariat by close of business on Thursday, 23 February.



Groups should also present the Assembly with a short background note on
their organisation, outlining key information such as aims/ goals, details of
who you represent, date of establishment, membership etc. One speaker
should be selected from each organisation. A short biography of whoever is
chosen to speak should also be provided.
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Any references included in the paper should be provided with full citations.
The Assembly Secretariat reserves the right to clarify any matter in relation to
citations, and may provide copies of cited material on the Assembly website to
assist the members in their deliberations.



Groups are then asked to present their paper to the Assembly on the day.
Groups are encouraged to use PowerPoint presentations where possible. A
note on technical guidance for PowerPoint at the Assembly is included as an
annex to this document. Each group will be given a maximum of 10 minutes
for their presentation. You are encouraged to time your presentation to ensure
that this limit is observed.



Groups will be provided with details of the other organisations speaking with
them on the platform as soon as possible. It is not possible to provide this
information until such time as other groups have accepted their invitations.



Following the presentations, the meeting will move straight into a Questions
and Answers sessions. Groups may choose to have an additional
representative available for these sessions, however, this will be subject to
space considerations on the stage and decisions in this regard will be made at
the discretion of the Chair of the Assembly.



All papers and presentations will be made available afterwards on the Citizens
Assembly Website, www.citizensassembly.ie



It should be noted that all public sessions of the Assembly are live streamed
and the presentations will be broadcast on the RTÉ News Now platform.

Guidelines for PowerPoint at the Assembly
We are using a wide-screen 16:9 aspect ratio for PowerPoint presentations. Please
follow these instructions to convert your presentation to 16:9 wide-screen format.
Also please confirm:
 Will you be using audio or video within your presentation? Please let us
know in advance.
 Will you require a live internet connection for referencing websites or videos
within your presentation?
 Please can you also bring a backup copy of the presentation with you to
Malahide.
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PRESENTATION ON THE EIGHTH AMENDMENT TO THE CITIZENS' ASSEMBLY
2017
Doctors for Life Ireland
Doctors for Life Ireland is an organisation for doctors who wish to uphold the practice of medicine as
a service to human life at all stages. It was started in 1992 and is open to medical practitioners of
every specialty, both working and retired. It aims to provide evidence-based and factual information
to doctors and others who are concerned about the ethical questions relating to patient care and
practitioner responsibility at all stages of life. It is not affiliated to, or part of, any other organisation.
It is entirely funded by supporters who come from a range of medical specialties including general
practitioners, psychiatrists, occupational health physicians, obstetricians and others.
_______________
Speakers: Dr. Orla Halpenny, GP, and Dr. John Monaghan, obstetrician (retired).

Irish health care has a long tradition of treating both patients in pregnancy, the expectant
mother and her developing child. The position of our organisation has therefore always been
that, in pregnancy, there are two patients. With the exception of a medical emergency that
threatens the life of the mother, there are no clinical reasons to put one life before the other.
The practice of medicine is a service to human dignity and doctors must adhere to the highest
standards of professional competence in treating, protecting and advocating for patients. The
first principle of medical practice, is above all to do no harm (primum non nocere).
The current "Guide to Professional Conduct and Ethics for Registered Medical Practitioners
states specifically:
You have an ethical duty to make every reasonable effort to protect the life and health of
pregnant women and their unborn babies.1
During pregnancy, rare complications can arise where a therapeutic intervention is required
which may result in there being little or no hope of the baby surviving. In these exceptional
circumstances, it may be necessary to terminate the pregnancy to protect the life of the
mother while making every effort to preserve the life of the baby.2
Although the Medical Council acknowledges that, in this jurisdiction, abortion is legally
permissible where there is a real and substantial risk to the life of the woman which cannot be
prevented by other means, it warns medical practitioners that this risk may not be immediate
or inevitable in all cases. This should be assessed in light of current evidence-based
practice.3

1

Guide to Professional Conduct and Ethics for Registered Medical Practitioners, 8th Edition, 2016, no. 48.1
Ibidem no. 48.2
3
Ibidem, no. 48, 3
2
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There is therefore an obligation on doctors to ensure that, as far as humanly possible and
within the prevailing technical and clinical constraints, both lives are given the maximal
chances of survival. This is standard obstetric practice and is fully supported by the Eighth
Amendment.

THE TREATMENT OF SERIOUSLY ILL CHILDREN WHO ARE DIAGNOSED
BEFORE BIRTH.
In your study of the Eighth Amendment over the past several weeks, you will have heard the
suggestion that the Amendment places a restriction on parents who have been told that their
baby will be born with a life-limiting illness and who wish to end the pregnancy for this
reason, even though there is no question of the mother's life being at risk. This is, of course,
entirely true.
Some parents receive the sad news that the baby they are expecting is unlikely to survive for
long after birth. The wish to escape this future and to avoid suffering, either for themselves or
for their child, is understandable.
In this situation, doctors are called upon to be compassionate with, and supportive of, parents
who are both shocked and grieving and to facilitate them in every way throughout the
pregnancy. However, the doctor must also remember that the dying or disabled child in the
womb is no different from the dying or disabled child outside the womb. The ethical
responsibility to respect his or her life and to avoid intentionally harming them is still valid.
Doctors for Life oppose the termination of pregnancy for reasons of terminal illness or
disability diagnosed in the infant prior to birth and we wholeheartedly support the provision
of appropriate hospice care for children born with life-limiting illnesses and their families
Children who are diagnosed in the womb with life limiting conditions deserve the same care
as other people who are terminally ill. We would like all sick babies be nurtured, made
comfortable and allowed to experience the warmth of the love of other people before they
die, because this is what true palliative care is about.

CHOICE
The Eighth Amendment allows doctors to use all clinical means at their disposal to protect
the lives of the mother and her baby. It does not allow for personal choice as to which of the
two should be allowed to live. We in Doctors for Life do not think that the Eighth
Amendment has failed. The fact that so many of those in favour of repealing it have stated
publicly that they see it as an obstacle to abortion on demand must mean that it is precisely
that, and that its removal would lead, inevitably, to abortion on demand. What rights will the
patient in the womb have then?
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You have generously set aside a lot of time for the Citizens' Assembly and it is very much
appreciated. Before you finally make up your minds on the question of the Amendment, we
would like to strongly encourage you to watch Sally Philips' documentary, broadcast some
months ago on BBC2, entitled "A world without Downs". We suggest this, not because the
documentary refers mainly to Down Syndrome but because it raises questions about the
consequences of freedom of choice which you, as individuals, have to answer to your own
satisfaction as you make your decision.
The members of the Citizens' Assembly may consider that they are only offering the Irish
people a referendum on their own Constitution, but at stake are the lives of other citizens
whose rights will be set aside.
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`

`

Doctors for Life Ireland is an organisation for doctors and health
care professionals who wish to uphold the practice of medicine as
a service to human life at all stages.
It aims to provide evidence-based and factual information to
doctors and others who are concerned about the ethical questions
relating to patient care and practitioner responsibility at all stages
of life. It is not affiliated to, or part of, any other organisation.
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`

The first principle of medical practice, is :
above all to do no harm

(primum non nocere)

`

In pregnancy, Irish medicine has a long held tradition of treating
both patients: the expectant mother and her developing child.
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¾

Should be cared for the same as other patients who are terminally ill
nurtured
made comfortable
allowed to experience the warmth and love of others before they die

`

The Peri-natal Palliative Care Approach.

`
¾
¾
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`

`

`

Peri-natal palliative care, for children with life limiting conditions,
is an active and total approach to care, from the point of diagnosis
or recognition, throughout the child’s life, death and beyond.
It embraces the physical emotional, social and spiritual elements
and focuses on the enhancement of the quality of life for the
neonatal infant and support for their family.
It includes the management of distressing symptoms and care
through death and bereavement”
ACT 2009 (ACT- Association for children’s Palliative care: www.act.org.uk
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Doctors for Choice Position Paper for Citizen’s Assembly
23rd February 2017
Doctors for Choice is very pleased to have this opportunity to contribute to this discussion and we
thank you for your attention. We appreciate the opportunity to be heard in session. Our experience
of caring for Irish women and couples experiencing crisis pregnancy, and those returning after
abortions accessed abroad, gives us particular expertise in the real experiences of women in Ireland,
that we hope will be of value to the Citizen’s Assembly. Doctors’ responsibilities include that of
acting as advocates for our patients, and while a small number of women have disclosed their
abortion experience in public, we are the privileged confidants of the many Irish women, our
patients, who feel too stigmatised to speak directly to you themselves. Our position, outlined below,
is informed by our experience of caring for women and couples experiencing crisis pregnancy.
Our group includes doctors who practice in different disciplines e.g. Psychiatry, Obstetrics and
General Practice, and who, like all doctors practicing in Irealnd, are faced with patients who have
unwanted pregnancies and who are seeking access to safe abortion. We see first hand the harm to
health experience by our patients due to the 8th amendment, and to the lack of clinical aborion
services in Ireland. We wish to provide Irish women with comprehensive compassionate
reproductive healthcare in Ireland and do not believe that it is ethical for a woman or girl to be
forced to complete a pregnancy against her wishes.
Doctors should not be driven or influenced by their religious, or other, belief systems when
providing care. Allowing one’s religious beliefs to influence whether care is provided, or not, to
individuals is contrary to the ethics that we commit to when we qualify.
In our work we contribute to discussions about abortion, using evidence-based, peer-reviewed
research, and challenge untruthful claims used to frighten women e.g. that abortion “increases the
risk of breast cancer”, as uncovered in recent investigations into bogus “advice” clinics in Dublin.
Similarly the oft repeated, and incorrect, misquoting of academic papers to mislead
listeners/readers into wondering if abortion has adverse long term effects on mental health
(Appendix: 1)
DfC position on the 8th Amendment
DfC believes that the 8th Amendment of the Irish Constitution should be repealed so that women
can access healthcare in Ireland when they have a crisis pregnancy, to enable Irish doctors to
practice evidence-based and compassionate medical care, to eliminate the criminalisation of
abortion, and to allow for the conscientious commitment of Irish doctors to care for women who
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choose abortion. We also believe that overly restirctive abortion laws are unhelpful in the real world
of women’s experiences and clinical practice.
For your convenience we have grouped our thoughts about why a referendum should be offered to
the electorate under six headings.
1.

Repealing the 8th amendment will not “introduce” abortion to Ireland

The 8th amendment ignores the current reality for thousands of our people: Irish women do, and
always will, have and require abortions
More than 130,000 women have given Irish addresses when obtaining abortions in UK clinics since
the 8th amendment was inserted into the Constitution in 1983. This figure does not include the
many women who stay with friends/ family resident in the UK, and give UK addresses to clinics, or
women who travel to other jurisdictions e.g. Holland and Eastern Europe. 3451 Irish women
travelled to the UK to access abortion in 2015. 5,560 women in Ireland requested abortion pills
between 1st January 2010 and 31st December 2015. 74% of women experienced parenthood and
23% experienced abortion as the outcome of their crisis pregnancy in Ireland in 2010 (Ref 1, 2).
2.

The 8th Amendment promotes Health Inequality

The 8th Amendment promotes inequality in the access of healthcare services, excluding more
socioeconomically deprived women from being able to access abortion. It discriminates in favour of
the more socioeconomically privileged and the healthy. It permits women who have the financial
resources to travel and pay for abortions, who have the physical strength to travel, and who have
the security of Irish or EU citizenship to travel, to access abortion.
It prevents women who cannot access the €800+ required to travel from accessing abortion in a
medical setting. It prevents women whose lives are not at imminent risk, but who are nevertheles
too ill to travel, and who are vulnerable and insecure (e.g. asylum seekers who have been raped in
war (such as Ms Y) from accessing abortion in a medical setting.
As Justice Horner commented in the High Court in Belfast regarding laws, which restrict abortion in
Northern Ireland (November 30th, 2015): “It does not protect morals to export the problem to
another jurisdiction and then turn a blind eye”; and “The protection of morals should not
contemplate a restriction that bites on the impoverished, but not the wealthy. That smacks of one
law for the rich and one law for the poor”.
3.

The 8th Amendment harms the health of Irish women

Abortion is one of the safest medical procedures a woman can undergo. Some common, mild side
effects can happen, but are easily treated. Serious complications are very rare (5). A crisis pregnancy,
by its very definition, is a difficult experience for any woman, but research evidence demonstrates
the fact that the psychological outcome is no worse in women who choose abortion than in those
who complete their pregnancy,(5-7). However women who live in countries where abortion is
stigmatised have been shown to be at increased risk of psychological ill health. (see Appendix 2)
Irish women search the Internet to find suppliers of the abortion pill and hope they are being sent
the genuine pills (4, 8). They often take these pills alone and in secret, and have told us they
hesitated to attend for aftercare post abortion because of fears related to criminalisation and
associated stigma. Some, overcome by anxiety, present to hospitals saying they have “miscarried”
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(8). Irish women often experience shame, stigma, loneliness, being forced abroad to access
healthcare (see Appendix 2). Severe financial and family pressures are experienced by women, often
left isolated when travelling.
Others do not attend and worry about whether the symptoms they experience post abortion abroad
are normal or indicate a medical complication which needs treatment. They are afraid to seek
medical advice. Our laws provoke fear in relation to obtaining information and reassurance from a
trusted health professional.
4.

The 8th Amendment potentially criminalises Irish women and doctors

The 8th Amendment provides a basis for criminal sanctions against women who have an abortion
outside the legal framework of a real and substantial risk to their lives.( See paragraph 5 below). The
“Protection of Life During Pregnancy” Act (PLDPA) that was subsequently passed into law firmed up
the criminal sanctions that were previously implicit in Irish law by providing for a prison sentence of
up to 14 years for women, doctors or any person (e.g., secretaries, administrators, mothers of
underage girls) who help procure an abortion outside of the very limited remit of the PLDPA. The
implications of this criminalisation was brought home to our members when a leading politician,
Eamonn O’Cuiv, discussed the individual case of a woman on the Dail floor, who had allegedly had
an abortion under the PLDPA.
The fear of prosecution has a definite chilling effect on physicians in Ireland, increasing the social
taboo of abortion, despite abortion being one of the most common medical procedures an Irish
woman will undergo. (see Appendix: 3). The prospect of prosecuting children who become pregnant
and/ or their parents, or those carrying out a home abortion with pills bought on the internet is also
very concerning. This causes fear isolation and increased health risks in vulnerable patients.
5.

The 8th Amendment imposes unsafe medical practice on doctors in Ireland

The 8th Amendment provides for a constitutional prohibition on abortion in all circumstances,
unless there is a real and substantial risk to the life of the pregnant woman. Real and substantial risk
is a legal phrase, which is not appropriate to medical guidelines. Medical conditions are evolving
situations and it is not possible to identify an exact moment in time, on each side of an imagined
rigid legal line between ill-health and life threatening illness. Severe haemorrhage, for example, may
necessitate the delivery of the fetus to save a mother's life, yet the concept that a moment can be
exactly identified when a woman “crosses the legal threshold” permitting doctors to terminate
pregnancy, to save her life, does not reflect the realities of these situations. While the 8th
amendment remains in situ no amount of legal advice will adequately address every individual
medical emergency.
Can obstetricians and other doctors know at what point an illness becomes sufficiently serious to
warrant its categorisation as a real and substantial risk? No. The Protection of Life During Pregnancy
Act (PLDPA) 2013 legislated for the 1992 X Case but has not helped Irish women (such as Miss Y,
Miss P, Miss D or The D Case). As highlighted in the tragic case of Savita Halappanavar, defining a
legal moment in time, when a clinician ‘can act’ within the law, is not possible. Doctors need to act
before a woman becomes severely unwell, otherwise excessive medical risk is being practiced.
Recommendation 4b of Professor Sabaratnam Arulkumaran’s report to the HSE, on the death of
Savita Halappanavar recommended that ‘necessary constitutional change’ be considered. Professor
Sabaratnam Arulkumaran is one of the most highly respected international figures in Obstetrics and
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Gynaecology; being a former president of the Royal College of Obstetricians and Gynaecologists and
the International Federation of Gynaecology and Obstetrics, and president-elect of the British
Medical Association.
Dr Peter Boylan, former Master of the National Maternity Hospital, giving expert evidence to the
inquest into the death of Savita Halappanavar in Galway stated that Savita ‘would most likely be
with us today if she had been given a termination earlier’. Though Ms Halappanavar had requested
this, Dr Boylan continued, that doing this in the days before she died “was not a practical legal
proposition” under our current constitutional prohibition on abortion. As her case was one of
inevitable miscarriage, there was, sadly, no chance that her pregnancy was going to continue.
6.

The 8th Amendment undermines doctors’ conscientious commitment to provide care

The 8th Amendment forces unprofessional, unethical practice upon Irish doctors who wish to
provide compassionate, evidence-based care to Irish women. Currently doctors who conscientiously
object to helping women in a crisis pregnancy are supported and recognised. However, doctors who
have a conscientious commitment to helping women through a crisis pregnancy, in Ireland, are
precluded from doing so due to the 8th Amendment.
Without the commitment to providing clinical services thatare properly staffed by trained medical
staff the legal position, even if changed, will not help our women and girls who need abortions. We
need to embed the provision of service within our legal and medical systems.
Conclusion
You, the members of the Citizens Assembly, are being trusted to influence what will happen to Irish
women in crisis pregnancies for years to come. If acted upon by Government, your conclusions will
determine which women must continue to travel from Ireland to access abortion and which women
will be cared for nearer to home, with less emotional and financial distress, and with access to the
support of their loved ones. Doctors for Choice in turn ask you to trust the Irish electorate – to give
us the opportunity to remove the 8th Amendment from our Constitution – if that is our democratic
choice. Many thanks to each and every one of you for your time and attention.

Appendix
1. A frequently cited quote from anti-chooice advocates is the following….
"Abortion also hurts women. A 2008 study (Fergusson et al) found that post-abortive women are 30% more
likely to experience serious mental health problems while a 2006 study (Gissler et al) found that the suicide
rate for post-abortive women was six times higher than women who had given birth."
Gissler et al in a 2015, in response to the misinterpretation, paper refutes the idea that abortion leads to
higher suicide rates (http://sjp.sagepub.com/content/43/1/99.long ,
https://www.ncbi.nlm.nih.gov/pubmed/25420710 , Decreased suicide rate after induced abortion, after the
Current Care Guidelines in Finland 1987-2012. Scand J Public Health. 2015 Feb;43(1):99-101
Direct quote from that 2015 paper, in response to the deliberate misinterpretation of his original paper by
anti-choice campaigners, below:
"This result has been interpreted to mean that an induced abortion in itself causes deteriorated mental health
and suicide risk; however, further studies show that the risks for accidental death and for homicide also
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increase after an induced abortion [2,3]. This suggests that common risk factors for suicide and induced
abortion, rather than harmful effects of induced abortion on mental health, causes the excess suicide risk
among women whom recently terminated their pregnancy. Also, the finding that single women and women
with lower socio-economic position are over-represented among the women committing suicide or dying from
other external causes after an induced abortion, does not support the hypothesis that abortion itself causes
suicides."
3. As we have no data in Ireland, we rely on statistics generated from women who have abortions in the UK
and give Irish addresses; as well as statistics from the UK and other EU countries. Abortion is the most
common gynaecological procedure globally. The abortion rate among Irish women (includes non-Irish
residents) is apparently lower than the UK. In 2015 there were 191,014 abortions notified as taking place in
England and Wales - 185,824 to residents of England and Wales. This represented an age-standardised
abortion rate of 16 per 1000 resident women aged 15-44. There is no other gynaecological procedure that
comes close to this rate.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/570040/Updated_Abortion_
Statistics_2015.pdf
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Self-evident facts …
•

every society throughout history has had to deal with unwanted pregnancies

•

before we had medically safe abortion, we had
o back street abortion
o unwanted babies and children, infanticide
o incarceration and illegal adoption

•

Making abortion illegal does not stop abortion
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Self-evident facts …
•

we have an abortion service for Irish women used by more than 10
women/day
o our abortion service is the private abortion providers in the UK

Abortion statistics for England and Wales (2015)
https://www.gov.uk/government/uploads/system/uploads/attachment_data/fil e/570040
Updated_Abortion_Statistics_2015.pdf
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These self-evident facts and international medicine…

WHO guidelines for abortion care, 2015

Sixteen Years of Overregulation: Time to
Unburden Mifeprex

Recommendations
•

Women should manage their own
abortion care
Should be home-based or in
primary care

•

Mifeprex REMS Study Group
N Engl J Med 2017; 376:790-794February 23, 2017DOI:
10.1056/NEJMsb1612526

•

https://www.rcog.org.uk/globalassets/documents/guidelines/ab
ortion-guideline_web_1.pdf

•

Ground C… injury to the physical or mental health of the pregnant woman
http://www.abortionreview.org/index.php/site/article/963/

•

Vast majority (95%) on grounds of mental health
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Depression is more common during pregnancy than at any other time in life cycle

In Ireland: probable rates of 16%

Internationally

Post natal mental health

• If pregnancy was unwanted women were 50% more likely to experience postnatal depression

Maternal Infanticide Associated With Mental Illness: Prevention and the Promise of Saved Lives
Margaret G. Spinelli, M.D. Am J Psychiatry 2004;161:1548-1557.
I infant under 1 year of age is killed every day in US (reported deaths)
Death within 24h of birth most common: associated with concealed pregnancy, dissociative state
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Chilling effect…. PLDPA and confidentiality
•
•

However…… Deputy Éamon Ó Cuív asked the Minister for Health… the
circumstances under which an investigation was set up into a termination of
pregnancy under the Protection of Health During Pregnancy Act 2013 in XX Hospital,
XX, County XX, on either XX Month 20XX; the persons who were to carry out the
investigation; the progress made to date with the investigation; when the report will
be completed; his plans to publish the report; the persons who have been involved
in it to date; if he will confirm that the case related to a case of suicidal ideation;
and if he will make a statement on the matter.
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how should we deal with unwanted pregnancies?
•

force women with unwanted pregnancies to continue to term? how?

•

force women to become mothers to have babies adopted?

or…
•
•

do we continue as we are…
…. and simply declare that an embryo is equivalent to a woman
…and facilitate women to go to another jurisdiction?

?what next
• Worst option: another amendment
• overly restrictive legal guidelines are unhelpful in the
real world
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Paper for the Citizens Assembly, March 5th, 2017
‘Reproductive Choice and the Eighth Amendment: why it’s a student issue’
Annie Hoey, President of the Union of Students in Ireland (USI), an organisation
representing 354,000 students in higher and further education in Ireland.

An important note regarding language
The Union of Students (USI) in Ireland recognises that not everyone who needs access to abortion services identifies as a
woman, and we support access to abortion for everyone who needs it be they cis, trans, non-binary or gender-fluid. Where
we use the term “women” we mean all people who may need to access abortion and reproductive healthcare services.
Similarly, we use the phrase ‘Pro-Choice’ to refer to the campaign to remove the barriers (such as the Eighth Amendment)
to access free, safe and legal abortion in Ireland, and the phrase ‘Anti-Choice’ to refer to the campaign for restrictive
measures for abortion access.
There are many students within ‘Students For Choice’ who personally would never wish to access abortion services in
Ireland, nor ever envision themselves wanting to travel to avail of reproductive serves in another jurisdiction, but
vehemently believe that the choice should be made available to Irish women in their own country. The terminology of
“pro-life” does not resonate with them, as they see a space within the pro-choice movement for people who personally
would never wish to have an abortion, but conversely would never deny another woman the right to make that decision for
herself.

Executive Summary
85% of the members of the USI are younger than 23, and approximately half are female.

What the Union of Students in Ireland recommends:
● That the Citizens’ Assembly should recommend a referendum on a complete repeal of the Eighth Amendment, as
the constitution is an inappropriate state for law regulating access to healthcare procedures;
● Students should be supported in making their own decisions regarding reproductive health and sexual health and
to manage their own fertility, with doctors and nurses providing expert advice and care without judgment, recourse
to the law or fear of criminal sanction;
● That there should be access to comprehensive reproductive healthcare treatment in Ireland, which is free, safe and
legal.
Students are accessing abortion services:
● At least 150,000 women have travelled to other jurisdictions to access abortions since 1980. Students make up a
significant number of this statistic, each with their own story of crisis pregnancy and the experience of having to
travel to access medical care;
● The UK Department of Health releases statistics each year on the number of women and girls who present
addresses from the Republic of Ireland at abortion clinics in England and Wales. These statistics show that
1
approximately one quarter of women who gave Irish addresses are aged between the ages of 18-25;
● There is no one reason why a student or young person seeks out abortion services abroad or through pills online,
as students are an incredibly diverse group;

1

Irish Family Planning Association (2016). Abortion in Ireland: Statistics.Available: https://www.ifpa.ie/Hot-Topics/Abortion/Statistics.
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●

●
●

Our members have requested information around access to abortion since the early eighties, and we have striven
on a national level to campaign for: access to information, ability to travel, and for access to treatment here in
Ireland;
While crisis pregnancy can be very distressing for the individual involved, the scientific evidence does not support
the claims that abortion causes mental health issues2 ;
When it comes to decisions of reproductive health and whether or not they are in a position to have a child or begin
a family, it should be regarded as a mature, adult decision, and one that should rest only with the student
concerned.

Students are hurt by the Eighth Amendment:
● Women students, who due to multitude of reasons find themselves pregnant but do not want or cannot continue
with their pregnancies, are particularly vulnerable in the context of the Eighth Amendment because they are less
likely to have the resources and support necessary to access services abroad;
● Students are more likely to be unable to afford the various costs of obtaining an abortion abroad. These costs
include return travel to the UK, accommodation and the cost of the procedure itself. Students tend to have lower
incomes, and so are unable to afford these costs3 in a crisis scenario. We know from qualitative and anecdotal
evidence from welfare officers and Students’ Unions around the country who have had to support students in
crisis.
● Students are more likely to be dependent on part-time work or their parents/guardians4 for support as they
progress through education, and are also less likely to go to parents for support through the shame of stigma
around young pregnancies in Ireland;
● Students, upon receiving treatment abroad, are less likely to be able to return to the same clinic for any further
medical advice or treatment with the same health practitioner that treated them initially, and will instead have to
rely on telephone support lines, or even to go without follow up treatment.
● As noted at a previous Citizens’ Assembly meeting by the British Pregnancy Advice Service, Irish women are less
likely to have a large support network with whom they have shared their situation (due to the need to take off work,
the stigma attached, the queries around the illegality of their choice), and this impacts young people and students
in an even more profound way than other women who access abortion;
● Additionally, students facing visa or other travel restrictions, such as international students, cannot access the
right to travel for an abortion.
What students think:
● Students around Ireland have overwhelmingly voted in favour of a referendum to repeal the Eighth Amendment
from the Irish Constitution on their own campuses (See Table 1 below). This reflects the widespread support for a
repeal of the Eighth Amendment found in several recent opinion polls, including 80% in favour of repeal by a recent
Amnesty International poll5
● That the Eighth Amendment of the constitution does not reflect Irish public opinion6 ;
● That forcing students and young people overseas under the shadow of shame and stigma for their reproductive
health choices is a failure by the state;
● That taking a human rights based approach, and understanding of best practice internationally from organisations
such as the World Health Organisation, it is harmful to the health of Irish people to have access to abortion
services banned from them, though they are allowed to travel outside the state to seek them in another
jurisdiction’s health care system.
McBride, O., Morgan, K., & McGee, H. (2012). Irish Contraception and Crisis Pregnancy Study 2010 (ICCP-2010). A Survey of the General
Population.
3
Irish Family Planning Association (2017). How much does an abortion cost?. Available:
https://www.ifpa.ie/Pregnancy-Counselling/Your-Options/About-Abortion/How-much-does-an-abortion-cost.
4
 In 2016, 87% of parent supported their child through college. Irish League of Credit Unions Cost of Third Level survey (2016)
http://www.creditunion.ie/communications/pressreleases/2016/title,10274,en.php
5
Red C: Amnesty Ireland Not A Criminal Poll (2016)  https://www.amnesty.ie/80-public-vote-yes-referendum-repeal-8th-amendment-2/
6
Collins, Stephen. (2016). ‘Irish Times’ poll: Majority want repeal of Eighth Amendment. Available:
http://www.irishtimes.com/news/social-affairs/irish-times-poll-majority-want-repeal-of-eighth-amendment-1.2819814?mode=sample&auth-failed
=1&pw-origin=http%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fsocial-af.
2

2
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‘Free, Safe, Legal’: the student stance on the abortion question
No college in Ireland has voted to keep the eighth amendment, and no college has indicated that they wish to campaign to
keep the eighth amendment.
Table 1: Students around Ireland have overwhelmingly voted in favour of a referendum to repeal the Eighth Amendment from
the Irish Constitution on their own campuses
Students’ Union

Vote to repeal the Eighth
Amendment and to
campaign for a referendum

Population of Students
represented

Dublin Institute of Technology
Students’ Union (DITSU)

Repeal of the 8th
Amendment

20,000

University College Cork Students’
Union (UCCSU)

84.4%

20,000

National University of Ireland,
Galway Students’ Union (NUIGSU)

69%

18,000

Trinity College Dublin Students’
Union (TCDSU)

73%

17,000

Dublin City University Students’
Union (DCUSU)

88%

17,000

Maynooth University Students’
Union (MSU)

In favour

12,300

Cork Institute of Technology
Students’ Union (CITSU)

In favour

11,000

Waterford Institute of Technology
Students’ Union (WITSU)

71%

8,200

IT Sligo Students’ Union (ITSSU)

In favour

5,700

IT Tralee Students’ Union (ITTSU)

Pro-Choice & to actively
campaign for a repeal of the
Eight Amendment.

3,500

Institute of Art & Design
Dun Laoghaire Students’ Union

Pro-Choice

2,500

GMIT Students’ Union
Tallaght IT Students’ Union
IT Carlow Students’ Union

Referendums Pending over
coming months

-

3
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Why have the young people of Ireland engaged so much on this issue?
Figures show that between January 1980 and December 2015, at least 166,951 women and girls travelled from the
Republic of Ireland to access abortion services in another country. In 2015, 3,451 women and girls in Ireland, or just over
nine per day, travelled to the UK to access abortion services7. 187 of these women who travelled were aged between 18-19,
while 832 of these women were aged between 20-24.8
Students and young people in Ireland under the age of 35 have not had an opportunity to vote on the issue of access to
free safe and legal abortion. The referendum which outright banned access to abortion services in Ireland took place in
1983. Our USI submission to the Citizens’ Assembly focused on the incredible groundswell of support across higher
education campuses in Ireland, where young people feel the need to take a clear stance on the issue and to press for a
repeal of the amendment which forces young women every day overseas in order to access services they simply should
have here in the state. It is the over-riding position of Students’ Unions that the only person who should be responsible for
making a decision about their healthcare is the person directly affected (ie. the person who is pregnant) and that the
constitution, quite simply, is not the place to legislate for women’s lives, health and choices around their pregnancy.
As mentioned above, 3,451 women listing Irish addresses accessed safe abortion services in the UK in 2015, however, this
statistic really cannot reflect the real numbers of Irish women accessing abortions. The USI, in response to the numbers of
young women who require information but don’t know where to access it, or are afraid of the stigma attached to seeking
such information, actively shares available resources such as Women on Web9 with welfare officers and students around
the country.
Many of those who have accessed this resource for information, support, or medication, have been young women and
students. USI believes that there is a fundamental failure by the state when our young women have to go online instead of
to their local GP or health service when it comes to their health care and choices.
The implications for young women of lack of access to abortion services
●

●

●

We are aware that students are accessing abortion, but the high cost of abortion puts a massive strain on students
and other members of our society. An abortion in the UK can cost anywhere between €400 - €1,800. This price
does not include the means of travel to the UK (flights or ferry), accommodation, transport to the airport, the cost
of missing work and so on10, issues already highlighted to the citizens assembly.
This makes accessing abortion very difficult due to high costs involved. From USI’s own research, it’s clear that
students are typically one of the lower socio-economic groups due to part time work11 , lower wages, grants, being
unable to find work and so forth. In 2010, the EuroStudent12 survey received 13,530 valid responses from students
in Ireland. Just over half of all students (53%) indicated they work during term-time, 35% regularly and 18%
occasionally.13
The National Youth Council of Ireland have indicated that 39% of those on the minimum wage are under 30 years
of age.14 Therefore, we can assume that students are not in a position to afford an abortion or it may be a struggle

Irish Family Planning Association (2016). Abortion in Ireland: Statistics.Available: https://www.ifpa.ie/Hot-Topics/Abortion/Statistics.
Irish Family Planning Association (2016). Abortion in Ireland: Statistics.Available: https://www.ifpa.ie/Hot-Topics/Abortion/Statistics.
9
Trinity News. (2015). Women on Web a viable alternative for Irish women seeking abortions. Available:
http://trinitynews.ie/women-on-web-a-viable-alternative-for-irish-women-seeking-abortions/
10
Irish Family Planning Association . (2017). How much does an abortion cost?. Available:
https://www.ifpa.ie/Pregnancy-Counselling/Your-Options/About-Abortion/How-much-does-an-abortion-cost.
11
In a 2015 USI survey, 75% of students indicated they worked 15 hours or more during term-time.
12
Eurostat. (2015). Participation of young people in education and the labour market.Available:
http://ec.europa.eu/eurostat/statistics-explained/index.php/Participation_of_young_people_in_education_and_the_labour_market. Last accessed
23/02/17
13
EUROSTUDENT SURVEY IV. (2010). Report on the Social and Living Conditions of Higher Education Students in Ireland . Available:
http://www.hea.ie/sites/default/files/hea_eurostudent_survey_iv.pdf.
14
National Youth Council of Ireland. (2015). Submission to the Low Pay Commission.
7
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●

●

to them even to afford abortion pills15 . Therefore, students need free, safe and legal access to abortion services or
else a dangerous route could be used to access this health service such as loan sharks, ordering abortion pills
from an unreliable source, attempting to induce an abortion at home without medical assistance, and so forth.
In essence, access to abortion is in itself a class issue and impacts people differently depending on their
socio-economic backgrounds or available supports. While many women are able to access abortion abroad, it is
clearly the already vulnerable, many of them students, who are trapped by existing laws, and would benefit most
from the choice created by a full repeal of the Eighth Amendment.
International students: Students studying in Ireland from abroad, here on limited visa conditions and facing travel
restrictions, are particularly vulnerable and restricted by the Eighth Amendment as it stands. If they face a crisis
pregnancy during their time here and wish to avail of abortion services, many of them will not be able to leave the
country at all, despite the fact that abortion services may be legal in the country they came from, e.g. The United
States. In essence, the right to travel established by the Thirteenth Amendment, does not apply to these students.
This is yet another example of the rigidity imposed by the Eighth Amendment, and highlights the need for a
referendum for a complete repeal.

The following is a quote from the Abortion Rights Campaign (ARC) submission, made by a student along with so many
more women’s voices which need to be shared with the Citizens’ Assembly:
When asked how the student’s experience would have been different if they were able to access safe legal abortion
services at home, one student replied:
“I could have had an abortion earlier and saved a considerable expense and level of anxiety. I met many women from
Ireland who were in the clinic alone. I feel lucky that I was not alone for many emotional reasons and also because
my companion on the day (my mother) caught me as I nearly fainted on the street after I left the abortion clinic and
hailed a cab to my hotel. If I had been alone, I could have been left on the street and struggled to orientate myself.
Even though the clinic I attended took the usual precautions with a person with low blood pressure like myself,
no-one could have guessed that the heat of the sun on the way home and my physical and emotional state would
have caused that to happen. Had I been in Ireland, I could have been brought straight home safely and quickly in a
car.
The fact that I had to stay in hotel in an unfamiliar city rather than in the comfort and care of my own home seems
unreasonable. I cannot begin to imagine how much more difficult that must make the experience for someone in
worse circumstances than myself who may have suffered rape or other traumas. Having not been through such a
traumatic experience myself, I still feel that my choice to have an abortion is no less a valid one that deserves the
best medical attention we can provide in our country to avoid unnecessary risks to health and wellbeing of ourselves,
our families, our partners and our future families.”
The impact on the young transgender community in Ireland
The language of reproductive justice activism tends to centre around women and women's bodies and women's rights.
Generally, access to abortion services is framed as exclusively a women's issue. Trans men and non-binary people do get
pregnant and may need abortion services. Stigma is amplified if the pregnancy is unwanted and an individual needs to seek
abortion services. In the Irish context a student will need to travel to the UK, which requires identification documents which
can be a barrier for many trans people. Reproduction justice and access to abortion services is incredibly important to
trans people and young people in Ireland, a position supported by both the USI and TENI (Transgender Equality Network
Ireland).

Cullen, Paul. (2016). Over 5,600 Irish women sought abortion pills online. Available:
http://www.irishtimes.com/news/health/over-5-600-irish-women-sought-abortion-pills-online-1.2831914.
15

5

Page E 611

Page E 612

Presentation of

The Union of Students in
Ireland (USI)
delivered to

The Citizens’ Assembly
on

05 March 2017

Page E 613

Page E 614

Presentation to the Citizens’ Assembly on
repealing the Eighth Amendment

Annie Hoey,
President of the Union of Students in Ireland (USI)
Representing 354,000 students

Page E 615

Page E 616

Page E 617

Page E 618

Paper of

Youth Defence
delivered to

The Citizens’ Assembly
on

05 March 2017

Page E 619

Page E 620

Paper submitted to the Citizens’ Assembly on behalf of Youth Defence
Introduction
Youth Defence supports the protection of all human life, and believes the protection afforded to both
mother and baby under Article 40.3.3 of the Constitution should be retained. Women with unexpected
pregnancies must be supported. Preborn babies must also be protected. A truly compassionate and
progressive society must aim to do both.
That is the challenge facing the Citizen’s Assembly. Rather than bowing to pressure from the media and
wealthy abortion campaigners to repeal the 8th, we believe Ireland should continue with efforts to support
women and care for children, before and after birth. Providing additional supports for women in crisis, for
lone parents, for families where babies have a life-limiting condition, are examples of progressive efforts
rather than resorting to the barbarity of abortion.
The humanity of the child
Medical textbooks make it clear that it is a matter of medical scientific fact that human life begins at
fertilisation.1 Moore, Persaud and Torchia note that the zygote formed at fertilisation “marks the
beginning of each of us as a unique individual.”2 It “is the beginning of a new human being.”3
The embryo’s heart begins to beat three weeks after fertilisation.4 In the sixth week, the embryo’s liver
begins producing blood cells.5 The eyes are obvious in the sixth week, largely due to the retinal pigment,6
and the ears are also developing.7 The embryo has brainwaves by six weeks and two days.8 By seven
weeks, hiccups begin.9 Purposeful limb movements first occur during the eighth week.10
By eight weeks the brain is highly developed.11 Frequently, hands will touch the face and the head will
turn. Touching the embryo can produce squinting, jaw movement, grasping motions, and toe pointing.12
The embryo now possesses more than 90% of the structures found in the adult.13 By nine weeks thumbsucking begins.14 The foetus can also grasp an object, move the head forward and back, open and close
                                                                                                                          
1

Moore, Persaud and Torchia, The Developing Human: Clinically Oriented Embryology (10th ed, 2016) pp. 1 and 11 and text
accompanying Figure 1-1 on p. 2.
2
Ibid., p. 11; Webster and de Wreede, Embryology at a Glance (2nd ed, 2016) p. 21.
3
Moore, Before We Are Born: Essentials of Embryology, (7th ed, 2008) p. 2.
4
Moore, Persaud and Torchia, The Developing Human: Clinically Oriented Embryology (10th ed, 2016) p. 3 (Figure 1-1) and
p. 62.
5
Ibid., p. 217.
6
Ibid., p. 78.
7
Ibid., Figure 1-1 on p. 3.
8
The Endowment for Human Development (www.ehd.org/dev_article_unit7.php#fb4).
9
The Endowment for Human Development (www.ehd.org/dev_article_unit7.php#fb4).
10
Ibid. p. 84.
11
The Endowment for Human Development (www.ehd.org/dev_article_unit8.php#handfacecontact).
12
Ibid.
13
Ibid.
14
The Endowment for Human Development (www.ehd.org/dev_article_unit9.php#sucking).
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the jaw, move the tongue, sigh, and stretch.15 By nine weeks, the nerve receptors in the face, palms of the
hands, and soles of the feet can sense and respond to light touch. Following a light touch on the sole of
the foot, the foetus will bend the hip and knee and may curl the toes.16 The foetus yawns as early as 9½
weeks.17 Early fingernail development is occurring at 10 weeks.18
In conclusion, science tell us that the humanity of the preborn child cannot be denied. We must not
deny them their human right to life.
Protecting Women’s Lives
The wording of the 8th Amendment of the Constitution makes it clear that the life of the unborn child is
protected only to the extent that this can be done consistently with protecting the mother’s life. In this
regard, in a case which did not raise the issue of the mother’s right to life, then Chief Justice Murray
said:19
“Thus, Article 40.3.3° focuses on human life before birth without exception. It did not purport to
confer a right but to protect a right acknowledged to exist. It commences with the words "The
State acknowledges the right to life…" and sought, in a positive rather than prohibitive form, to
protect that life while at the same time it made clear that the provision should not be interpreted
as in any way undermining the right to life of the mother….” [emphasis added]
Medical treatment or intervention that leads to the death of the unborn child is necessary in some
situations in order to save a woman’s life, by reason of an illness or a complication, such as ectopic
pregnancy or pre-eclampsia. While the premature delivery of a baby to save the mother’s life may be
referred to as termination of pregnancy, it is not an abortion because the intention is to treat the woman
rather than to end the baby’s life. Any treatment or intervention that was necessary in order to save a
woman’s life was rightly already lawful, and already part of obstetric practice in Ireland,20 prior to the
enactment of the Protection of Life During Pregnancy Act 2013, even if such treatment or intervention
would result in the death of the unborn child.21 In these situations, doctors endeavour to save the child
after birth if at all possible.22
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Ibid.
Ibid.
17
The Endowment for Human Development (www.ehd.org/dev_article_unit10.php#yawning).
18
Moore, Persaud and Torchia, The Developing Human: Clinically Oriented Embryology (10th ed, 2016) p. 92 (Table 6-1).
19
MR v. TR [2010] 2 IR 321 at para. 17 of the Supreme Court decision.
20
Oireachtas Committee on Health and Children hearings 8th to 10th January 2013 (webcasts of these hearings can be viewed at
https://www.oireachtas.ie/viewdoc.asp?DocID=1&CatID=127&StartDate=01%20January%202013&OrderAscending=0&mypage=13).
21
Sections 7 and 8 of that Act deal with interventions to save a woman’s life in the event of a risk arising from physical illness
(which includes “physical injury”: s. 2(3) of the Act).
22
Oireachtas Committee on Health and Children hearings 8th to 10th January 2013.
16
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In contrast, abortion, the direct and intentional destruction of an unborn child, is not necessary in order to
save a woman’s life.23 Experts confirmed in January 2013 that they had never withheld treatment from
any woman due to the law or any uncertainty about the then-existing law and that they were unaware of
any such occurrence elsewhere.24
For many years Ireland has been, and remains, one of the safest places in the world to have a
baby.25 We are aware that medical experts are adressing the Assembly on Sunday on this matter
and belive that their paper will provide your members with additional information beyond the
limitations of the space allowed for in this paper.

Harm Inflicted on Women by Abortion
Research carried out by Dr. David Fergusson and others in New Zealand found that women who had
abortions were 30% more likely to develop mental health problems.26 Their research was a particularly
robust 30-year longitudinal study, interviewing over 500 women six times and with impeccable controls
for factors such as a predisposition to mental illness.
A 13-year study by Gissler and others found that the suicide rate among women who had abortions was
six times higher than that of women who had given birth, and double that of women who had
miscarriages.27 The study looked at data between 1987 and 2000 on all deaths among women of
reproductive age in Finland. Research published in 2012 by the Irish Crisis Pregnancy Agency indicated
that 44% of women who had abortions experienced either a lot or some regrets. In contrast, only 10%
who had given birth had a lot or some regrets about it and the small number (three) who had placed their
child for adoption had no regrets.28
In rare cases abortion kills women. Aisha Chithira, from Ireland, who was 22 weeks pregnant, bled to
death after an abortion in a Marie Stopes clinic in London in January 2012.29 The Crown Prosecution
Service revealed that Ms Chithira suffered internal tears and major blood loss, before collapsing on the
floor hyperventilating in the abortion clinic. The clinic then discharged her several hours later and she
                                                                                                                          
23

Ibid.
Ibid.
25
The assertion that Ireland has been and remains one of the safest places in the world to have a baby is based on maternal
mortality figures from the World Health Organisation and the United Nations - Trends in Maternal Mortality, 2007, 2015,
WHO / UN. The Joint Committee on Health and Children, Public Hearing, January 2013, was also referred to in relation to
evidence of practice in Ireland.
26
David M. Fergusson, John L. Horwood and Joseph M. Boden, “Abortion and mental health disorders: evidence from a 30year longitudinal study” The British Journal of Psychiatry (2008), pp. 444-451.
27
Mika Gissler, Cynthia Berg, Marie Helene Bouvier-Colle and Pierre Buekens, “Injury deaths, suicides and homicides
associated with pregnancy in Finland” The European Journal of Public Health (2005) 15 (5): 459-463.  
28
Irish Contraception and Crisis Pregnancy Study 2010 (ICCP-2010) A Survey of the General Population (May 2012) pp. 108109 (available at http://www.crisispregnancy.ie/publications/irish-contraception-and-crisis-pregnancy-study-2010-iccp-2010-asurvey-of-the-general-population/).
29
“Marie Stopes doctor and nurses 'bungled woman's abortion then sent her home despite symptoms of internal bleeding that
killed her just hours later”, Daily Mail, 19th June 2015.
24
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was put in a taxi, where she lost consciousness and bled to death. Another Irish woman almost died in the
same clinic in 2006 when an abortionist perforated her uterus and left pieces of her baby inside her
body.30 When she returned to Ireland, the woman was rushed to hospital where she was in a critical
condition for two months.
Women experiencing crisis pregnancies need understanding and support at a time of great difficulty for
them. In a survey of women who sought help after abortion, 83% said they would have carried the baby to
term if they had received support from the baby’s father, their family, or other important people in their
lives.31
Reality of abortion
In order to have an informed discussion about the reality of abortion, it is important to understand how
abortions are carried out. Dr. Anthony Levatino32, an obstetrician-gynaecologist and former abortionist,
has testified before the US Congress about abortion methods. In a series of videos33, he describes the
following methods of abortion:
Dr Levatino describes a first trimester Aspiration (Suction) D&C abortion:
An abortionist uses metal rods or medication to dilate the woman’s cervix and gain access to the
uterus, where the baby resides. The abortionist then inserts a powerful suction catheter… and the
baby is rapidly torn apart by the force of the suction. The procedure is completed as the abortionist
uses a sharp metal device called a curette to empty the remains of the child from the mother’s
uterus…
Dr Levatino describes a D&E (Dilation and Evacuation) abortion, typically performed between 13
and 24 weeks:
…After the amniotic fluid is removed, the abortionist uses a sopher clamp — a grasping
instrument with rows of sharp “teeth” — to grasp and pull the baby’s arms and legs, tearing the
limbs from the child’s body. The abortionist continues to grasp intestines, spine, heart, lungs, and
any other limbs or body parts. The most difficult part of the procedure is usually finding, grasping
and crushing the baby’s head. After removing pieces of the child’s skull, the abortionist uses a
curette to scrape the uterus and remove the placenta and any remaining parts of the baby.
The abortionist then collects all of the baby’s parts and reassembles them to make sure there are two
arms, two legs, and that all of the pieces have been removed.
                                                                                                                          
30

“Doctor struck off as abortion nearly kills Irish woman”, Irish Independent, 12th February 2011.
D. Reardon, Aborted Women, Silent No More (Springfield, Illinois, USA: Acorn Books, 2002).
32
The text of the testimony of Dr Levatino referred to can be found here - https://www.gpo.gov/fdsys/pkg/CHRG113hhrg81175/html/CHRG-113hhrg81175.htm
33
https://www.youtube.com/user/LiveActionFilms
31
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We hope that the foregoing demonstrates that abortion is the deliberate killing of a human being and
illuminates the brutality of the procedures used to bring about that end.
When Pregnancy Occurs from Rape
Rape is a shocking crime, and rape victims deserve the full and unfailing support of society. Where a rape
victim becomes pregnant we are required to act with the greatest care and compassion. This is an
extremely difficult situation and we need to ask: is abortion the answer, or is it yet another traumatic
violation? We also need to consider that while the rapist is a criminal, the baby is also an innocent party.
Figures from the Rape Crisis Centre showed that the majority of rape victims who became pregnant did
not avail of abortion.34 Similarly, in a study of rape survivors who became pregnant, Dr. Sandra Mahkorn
found that most sexual assault victims refused abortion.35
Most women in Dr. Mahkorn’s study felt that abortion would be another violation, and that issues relating
to the rape experience, not the pregnancy, were of primary concern in counselling and rehabilitation.
Miss C, who became pregnant through rape at 13 and was brought for an abortion while in care, recently
told the Irish Independent that the abortion was “harder to deal with than the rape”.36
It is important for the Assembly to hear from children conceived in rape, and from mothers whose
children were conceived in rape. For too long they have been shamed and stigmatised into silence.
We must seek compassionate and progressive solutions to these very difficult circumstances and protect
both innocent parties, mother and child.
Conclusion
We can provide a better answer for mothers and babies than abortion. Let us have the compassion and
courage to do so. We thank all members of the Assembly for your time.
Youth Defence
Youth Defence is a volunteer-based organisation, who aims to provide real information about abortion.
We believe that every human being has the right to life, regardless of their age, gender, level of
dependency, ability, or any other circumstance, and that this right to life is an inalienable right, which by
natural law must supercede all others. We believe that there is always a better answer than abortion, and a
truly progressive society endeavours to help eliminate the crisis or problems that may be faced by women
in pregnancy, rather than eliminating their children.
                                                                                                                          
34

Rape Crisis Network Ireland, 2010 National Rape Crisis Statistics and Annual Report, pp. 53-54.
http://www.rcni.ie/uploads/RCNINationalRapeCrisisStatisticsAndAnnualReport2010.pdf
35
Sandra Mahkorn, ‘Pregnancy and Sexual Assault,’ The Psychological Aspects of Abortion, eds. Mall & Watts, (Washington,
D.C.: University Publications of America, 1979), 55-69 5.
36
http://www.independent.ie/lifestyle/health/ccase-mum-i-grieve-for-my-lost-baby-every-day-29241584.html ALSO see Pat
Kenny show, Today PK, RTE Radio 1, July 2009, Transcript available at
http://www.thelifeinstitute.net/am_cms_media/uploaded/c/0e1788097_c-case-transcript.pdf
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Introduction
Abortion is a reality in Ireland. Every year thousands of women and girls living in Ireland travel to
another country, usually in Europe, to have an abortion because they make a decision that
continuing a pregnancy is not in their best interest or in the best interests of the child should they
continue with the pregnancy.i Between January 1980 and December 2015, at least 166,951 women
and girls travelled from the Republic of Ireland to access abortion services in another country. In
2015, 3,451 women resident in the Republic of Ireland travelled to clinics in England and Wales to
undergo an abortionii. However, Ireland’s abortion statistics are widely accepted to be an
underestimation. The number of women who choose not to give their addresses to UK abortion
clinics or travel to countries such as the Netherlands or Spain is unknown.iii Increasing numbers of
women risk prosecution by accessing medication online to self-induce abortion. More than 5,600
women in Ireland tried to buy abortion pills online over a five-year period between 1 January 2010
and 31 December 2015 using a leading web supplier based in the Netherlandsiv. Pills were shipped
by the Women on Web site to 1,642 women in Ireland between 2010 and 2012v.
Women have always risked detention, extreme hardship, isolation, and risk of injury and death to
end an unwanted pregnancy. 25 per cent of pregnancies globally ended in abortion between 2010
and 2014.vi The failure to provide abortion services in Ireland creates considerable psychological,
physical and emotional hardship for those who are either forced to travel outside the country for
abortion, purchase medication illegally, or forced to continue with an unwanted pregnancy and to
parent because of restrictions imposed on them. Many women report feelings of fear, stigma,
secrecy, isolation and lack of support.
The Eighth Amendment is reflective of Irish society at the time of its enactment to the Constitution
in 1983: an Ireland in which women were incarcerated in workhouses for bearing children out of
wedlock or leaving abusive husbands; in which contraceptives could only be dispensed by a
pharmacist on the presentation of a valid medical prescription from a practising doctor; and in which
divorce and homosexuality were illegal, but marital rape was not. It reflects a society which didn’t
trust women to make choices about their own lives.
A country’s laws and its Constitution should act as a reflection and protection of the values of its
society. Irish society has changed significantly since 1983 and, while we now live with the legacy of
that past society, we have an opportunity to remove the most significant obstacle in Ireland to
women making decisions about, and taking responsibility for, their own reproductive health,
including if and when they want to have children. It is unthinkable, and yet it is the case in Ireland,
that our society maintains that a woman should be penalised for ending a pregnancy – wanted or
unwanted – either with criminalisation and detention, or with being forced to carry that pregnancy
to term and experience childbirth against her will.
1
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Women in Ireland make the decision to have an abortion for a variety and combination of reasons
Women’s lived experiences are multi-faceted, inherently personal and they change over the course
of their lifetime. All of our lives are complex. Our decisions are based on a whole variety of
circumstances, our backgrounds, our future aspirations for ourselves and the people we love around
us. The decision to parent is one of the most significant decisions a woman will make. It will affect
everything about her future thereafter.
Women also make the decision to parent or not in the context of the persistent inequalities they
experience. Women in Ireland remain more likely to parent alonevii, to be in low-paid precarious
workviii, to be the victim of physical or sexual abuseix and to be the main provider of unpaid care
workx. Having control over if, when and how often women have children is an integral element of a
woman’s right to self-determination and is fundamental to achieving equality for women. To deny a
woman that control impinges directly on her ability to flourish as an individual and her ability to
prosper and participate in society. It can prevent her managing her relationships, her family life, her
care responsibilities, her security and her physical and mental health. Women decide to seek and
have an abortion due to a range - and a combination - of circumstances, including her family
situation; her socio-economic position; her physical and mental health; the experience of a wanted
pregnancy developing into a crisis pregnancyxi; or the experience of physical or sexual violence.
While almost half (46 per cent) of the women resident in Ireland who have an abortion in English
and Welsh clinics are in their twenties, an almost equal rate (45 per cent) of women accessing these
services are 30 years of age and overxii. There is no data to suggest whether women in this dataset
already have children, though BPAS reported in 2016 that 54% of women resident in the UK
accessing their abortion services already had childrenxiii. Married women account for the majority of
abortions globally. The Guttmacher Institute finds that, of the 56 million induced abortions that
occurred worldwide between 2010 and 2014, 15 million occurred among unmarried womenxiv.
Women’s experience of poverty and employment can often influence whether a pregnancy is or
becomes a crisis. Despite the rate of consistent poverty falling for men in Ireland in 2015, the
numbers of women living in consistent poverty continues to risexv. Over 60% of those on low pay are
womenxvi. Women with children are often considered less ‘employable’ than women without
children and men with childrenxvii. Women hoping to enter the labour market or to progress in their
workplace know that they must consider whether having a child will have a detrimental effect on
their chance of escaping poverty, or on their career aspirations and their earning potential.
Becoming a parent has very real and lasting implications, particularly for lone parents, the majority
of whom are women and many of whom experience deprivationxviii.
Pre-existing health problems in a woman or other complications can, during pregnancy, turn into a
risk to her long-term health or to her life. During 2013 hearings before the Joint Oireachtas
Committee on Health and Children on the Protection of Life During Pregnancy Bill, Master of the
Rotunda Hospital Dr. Sam Coulter Smyth reported that the incidence of potentially life-threatening
complications in pregnancy was rising due to increased number of women having children later in
life and a higher incidence of health risks such as obesityxix. Dr. Coulter Smyth explicitly stated his
view that abortion can be a necessary outcome of a pregnancy.
2
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Women who are victims of domestic violencexx are at higher risk of escalated physical, sexual,
mental and emotional abuse during pregnancyxxi. Domestic violence is not rare. One in five women
in Ireland who have been in a relationship have been abused by a current or former partnerxxii.
Women in this situation may decide that terminating a pregnancy is the best or only option for them
and/or their children. Yet many women experiencing violence may not have the resources or be able
to leave their partner for long enough travel abroad to access abortion services. The restrictions
imposed by the Eighth Amendment are putting these women’s lives at unnecessary additional risk.
Due to feelings of shame, fear and a belief that the justice system would not be able to assist them,
79% of women surveyed in Ireland who had experienced physical or sexual violence had not
reported itxxiii. Many women wish never to have to reveal their experience to anyone. A woman who
has become pregnant as a result of rape may be further traumatised by being forced to carry that
pregnancy to term and experience childbirth against her will, further violating her bodily integrity
and autonomy.
Lack of access to abortion puts women’s lives, health and wellbeing at risk
In the context of fear of criminal prosecution, medical professionals are effectively prevented from
exercising clinical discretion in their patients’ best interests and applying best clinical practice by
intervening when a health risk presents. A Health Services Executive report into the tragic death of
Savita Halappanavar while in receipt of maternity care in Galway University Hospital in 2012, found
that the uncertainty created by Ireland’s abortion laws was a “material contributory factor” in her
deathxxiv. Women diagnosed with such health risks due to a pregnancy who require access to
abortion services are forced to travel without a proper referral from their doctor so that the
attending clinic may not be in receipt of proper or full medical records; they are effectively
abandoned by the Irish health service and made to feel like criminals.
The current abortion regime in Ireland impacts disproportionately on the most marginalised and
disadvantaged women in Ireland. Women living in poverty, women with care responsibilities, minors
in state care, women with disabilities, asylum seekers and undocumented migrant women face often
unsurmountable barriers to accessing abortion abroad. The law is thus a profound source of
discrimination. Where a barrier to health is created by a criminal law or other legal restrictions, it is
the obligation of the State to remove it. It is the responsibility of the Irish government to ensure
Ireland’s laws are in line with international human rights law. This includes access to safe and legal
abortions. Increasingly this is understood to providing women to access to abortion at a women’s
requestxxv.
The provisions under Article 40.3.3 allowing travel to and access to information on abortion service
highlight the stark inconsistencies between Ireland’s attitude towards and regulation of abortion.
They indicate our acceptance that women will require access to abortion services. The Eighth
Amendment has proven demonstrably ineffective at lowering crisis pregnancies or stopping abortion
in Ireland. This result is mirrored globally. The World Health Organisation guidelinesxxvi state that:
- Restricting legal access to abortion does not decrease the need for abortion, but it is likely to
increase the number of women seeking illegal and often unsafe abortions.
- Conversely, laws and policies that facilitate access to safe abortion do not increase the rate or
number of abortions. The principal effect is to shift previously clandestine, unsafe procedures to
legal and safe ones.
3
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Repealing the Eighth Amendment means bringing Ireland’s laws in line with International best
practice
These findings are the foundation for the WHO recommendation that, “laws and policies on abortion
should protect women’s health and their human rights,”xxvii that “regulatory, policy and
programmatic barriers that hinder access to and timely provision of safe abortion care should be
removed,”xxviii and for its conclusion that where abortion is legal on broad socio-economic grounds
or on a woman’s request, and where safe services are accessible in practice, both unsafe abortion
and abortion-related mortality and morbidity are reduced.
Ireland has one of the most restrictive abortion regimes in the world and the most restrictive regime
in Europe. Ireland has historically, along with many other countries, taken the legal position of
criminalising women who undergo or seek abortions within its domestic jurisdiction. Many of those
countries, such as the United Kingdom, that have since liberalised their laws have maintained a
criminal element simply by virtue of the straightforward process of amending existing legislation.
There are alternatives. Ireland is in the fortunate position, once it repeals the eighth amendment
from the Constitution, of reimagining a legal and policy approach to abortion services that is
premised on providing women access to the best supports and treatment possible in a time of crisis.
Ireland should look to provide women with the services they need through healthcare laws and
policies that guarantee safe, compassionate, professional, high quality services.
In almost every other European country women are legally allowed to access abortion in early
pregnancy when they request it. In these circumstances, what is considered to be ‘early pregnancy’
can vary between 10 and 24 weeks. In the countries that do not explicitly provide for early access to
abortion at a women’s request (Finland, Iceland and the United Kingdom), they specify that this
access can be granted with the opinion of two medical professionals. In practice, the laws in these
countries are interpreted and applied in a manner that means that when a woman believes that
ending a pregnancy is the best decision for her, with reference to their personal, social and
economic circumstances, they are usually able to legally access services within the specified timelimits. Best practice, however, would prescribe legal clarity.
All of the European, and other, countries that allow abortion on request also permit medical
professionals to perform abortions later in pregnancy within the context of certain specified
exceptional circumstances, these include risks to the women’s health or life and situations of serious
or fatal foetal impairment. The manner in which laws deal with these exceptional grounds differs
across jurisdictions.
Variations include the manner in which countries distinguish between life and health, extremity of
risk, the nature of the risk and gestational limits. Some countries’ laws distinguish between life and
health and explicitly specify that both are exceptional grounds for abortion later in pregnancy. Spain
defines health in its abortion law in accordance with the WHO definition, as, “a state of complete
physical, mental and social well-being and not merely the absence of disease or infirmity’. This is a
very positive development in abortion legislating. Many countries do not impose any gestational
limits in either situation of risk to life or to health. Others impose term limits for risk to health but
not in situations of risk to life. Some impose limits in both cases.

4
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A large number of European countries explicitly permit abortion in situations of foetal impairment.
The laws differ in a number of respects, including in relation to: (a) the terminology used to describe
the foetal impairment and the level of severity they specify must be at issue; (b) applicable
gestational limits; and (c) the process for certification/attestation of the foetal impairment. In a
smaller number of countries (Latvia, Lithuania, Germany, Romania, Slovenia, Sweden and
Switzerland) the laws do not explicitly state foetal impairment as a ground, but instead encompass
its implicitly within provisions allowing access to ‘therapeutic’ abortion, or abortion in situations of
risk to a woman’s physical or mental health. Whether Ireland specifies or not, it must provide for
parents to make the decision they believe to be right for their baby, their family and themselves.
Equally, a number of European countries do not explicitly list sexual assault as a ground for allowing
access to abortion, preferring instead to rely on the more general terms, e.g. abortion in situations
of risk to health. We would recommend a similar approach. It would be both unworkable and
unethical to legislate in a manner that would force a woman to either involuntarily report – or
indeed prove – a rape or continue with a crisis pregnancy resulting from the assault.
The vast majority (81 per cent) of abortions carried out in England and Wales in 2015 were between
3-9 weeks gestation. Providing for early medical abortion on request in Ireland is a means of
responding to the evident needs of women, removing the stigma, shame and other burdens of the
current system and would removing cumbersome and unwieldy criminal sanctions against women
and medical professionals. It would provide for access to abortion to women in particularly
vulnerable positions in a manner that protects their dignity, privacy and bodily autonomy. Where a
wanted pregnancy becomes a crisis pregnancy by becoming a risk to her health, or due to a
diagnosis of fatal foetal anomaly, provisions should be made for later-term terminations.
For some women having an abortion will be an incredibly traumatic experience, for others a
necessary procedure that will allow them to have control over their life, health and wellbeing. We
can end the stigma attached to women making the choice not to continue with an unwanted or crisis
pregnancy. By situating the full range of women’s reproductive healthcare services, including
abortion, within an enabling regulatory and policy environment in Ireland, we can ensure that
women in Ireland are met with compassion and guided through a difficult process. We can ensure
women will have access to high-quality healthcare that puts their wellbeing front and centre and
provides the care and support they need to ensure their full recovery.
NWCI therefore is calling on the Citizens’ Assembly to make the following recommendations in its
report:
- A referendum in support of repealing the Eighth Amendment to the Constitution, without
replacement or amendment, and the removal of all criminal sanctions on women seeking and
accessing abortion services in Ireland.
- The enactment of legislation providing access to abortion on a woman’s request in line with
good practice in other European countries, combined with later-term abortion in certain
circumstances as necessary.
- The removal of criminal sanctions on provision and performance of abortion in the Republic of
Ireland and regulate abortion services and medical professionals performing abortions through
customary medical disciplinary procedures and general criminal law.
5
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 Founded in 1973, NWCI is the leading national women’s membership
organisation in the country.
 Membership of over 180 groups and organisations from a diversity of
backgrounds, sectors and locations across Ireland.

 We seek to address the full range of inequalities that women experience:
poverty; decision making; pensions; childcare; lone parenting; and health.
 We are recognised by government as the expert representative body for women
in Ireland
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UK Department of Health Statistics 2015
 46% of the women resident in Ireland who have an abortion in English and
Welsh clinics were in their 20s
 45% of women accessing these services were 30 years of age and over
BPAS statistics
 In 2016, 54% of women resident in the UK accessing their abortion services
already had children
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 Restricting legal access to abortion does not decrease the need for abortion
 Conversely, laws and policies that facilitate access to safe abortion do not
increase the rate or number of abortions.
 Regulatory and policy barriers that hinder access to safe abortion should be
removed

 A referendum to repeal the Eighth Amendment to the Constitution
 Enact legislation providing access to ab
bortion on a woman’s request in line
with good practice in other European countries, combined with abortion in
later terms certain circumstances.
 Remove all criminal sanctions on women seeking and accessing abortion
services in Ireland.
 Removal of criminal sanctions on medical professionals performing abortions
and regulate through customary medical disciplinary procedures and general
criminal law.
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5 March 2017
Presented by Dr. Anthony Levatino

Dear Members of the Citizens’ Assembly, my name is Dr Anthony Levatino. I am a board-certified
obstetrician-gynecologist. I received my medical degree from Albany Medical College in Albany, NY, USA
in 1976 and completed my OB-GYN residency training at Albany Medical Center in 1980. In my 36-year
career, I have been privileged to practice obstetrics and gynecology in both private and university
settings.
From June 1993 until September 2000, I was associate professor of OB-GYN at the Albany Medical College
serving at different times as both medical student director and residency program director. I have also
dedicated many years to private practice and currently serve as Clinical Professor and Chair of Obstetrics
& Gynecology at the Burrell College of Osteopathic Medicine in Las Cruces, New Mexico.
During my residency training and during my first five years of private practice, I performed both first and
second trimester abortions. In private practice, I performed approximately 1,200 abortions from 1980
through early 1985. Over 100 of them were second trimester Suction D&E procedures up to 24 weeks
gestation. I am not going to go into all the graphic detail here of what precisely this entailed but it was
ghastly and grim. It is worth reflecting though on why it is we talk about everything around abortion but
not the procedure itself.
Former abortionists are among the voices least heard in public discussions of abortion laws. We are
doctors who worked in the abortion industry for years but stopped when we became awakened to the
horror of what we were involved in and couldn’t face doing it any more. When I first started performing
abortions, I sincerely believed I was helping women. I bought into all the rhetoric about “choice” and
“progress for women” and ignored the reality before my own eyes for far too long– two unique and
unrepeatable lives, a mother and her unborn baby. I performed ultrasounds on every patient but the
women who placed their trust in me were rarely given an opportunity to see the humanity of their baby
before the abortion started. After every abortion, I reassembled the body parts to make sure they were all
there – arms, legs, head, chest – everything. Together, as a society, many comfort themselves in calling
descriptions of abortion procedures “extreme” even though they are reality. After coming face to face with
what I encountered on a daily basis performing abortions, I came to realise that what is actually extreme is
denying the appalling reality of abortion and what is does to an innocent, defenceless child.
When I graduated from medical school in 1976, I was firmly “pro-choice”. This was a decision between a
woman, her doctor, and no one, including the baby’s father, had anything to say about it. As I noted
above, I performed almost 1200 abortions over a five year span including over 100 2nd trimester
abortions up to 24 weeks gestation. Many of my medical colleagues have also left the abortion industry.
Together, we came to see that we were simply hiding behind slogans and dishonest arguments to sustain
the denial about what we were actually doing. It is amazing how you can deceive yourself into believing
that destroying a new, beautiful, unmistakable and unrepeatable human life somehow represents
progress. The disconnection between the rhetoric of “choice” and the reality of what actually happens
during an abortion is staggering.
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Very little has changed in the abortion industry. Some women are still being told that abortion is nothing
more than removing “a clump of cells”, a lie easily disproved with an ultrasound scan. Yet when
abortionists are harvesting body parts of unborn babies for research, they talk about “intact hearts, livers
and lungs”. Some even use the word “baby”. The betrayal of women is total. Future generations will look
back in disgust and disdain at the casual, nonchalant way human life is disrespected today.
You might not see it reported in the media very often but Ireland without abortion has been a much safer
1
country for pregnant mums than the US, where abortion has been legal since 1973 . I have had to come
to terms with the nightmare of working in the abortion industry. I encourage people to look behind the
media headlines and sanitised interviews pushing abortion and seek out the truth of what really
happens. As someone with strong family links to Ireland, I have a deep concern about the outcome of the
current debate on the Eighth Amendment.

1

http://apps.who.int/iris/bitstream/10665/194254/1/9789241565141_eng.pdf?ua=1
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PARENTS FOR CHOICE PRESENTATION TO THE CITIZENS’
ASSEMBLY

1.
Parents for Choice call for a total repeal of the 8th amendment. The constitution is
not an appropriate place to make personal, often knife-edge, medical decisions. Legislators
and politicians making blanket rules, regardless of circumstances, dangerously interfere in
our rights to privacy in family life, health, and our own lives. As parents, we make decisions
that we hope will improve our children’s chances, well-being and happiness. If we become
pregnant and do not wish to remain pregnant, it is because we know it's currently not in the
best interest of our families or ourselves.
54% of women and people who need access to abortion are already mothers and parents1 ;
we are best placed in knowing the reality of the work and commitment of having a child. We
love our children; we make all of our decisions, including our reproductive ones, in their best
interests. Some of the many reasons why a parent might choose to have an abortion:
already living in poverty with their existing children, a dangerous home environment, risks to
the mother in previous pregnancies and not wanting to risk children losing their mother,
knowing they don't have the capacity to parent more children well, previous postnatal mental
health issues. All of these reasons, and every reason more in each unique situation are real

and valid
and can only be gauged by the woman and family themselves. Only she or they
will experience and understand the factors driving those reasons, and have to live for the
rest of their lives with the outcome of their choices.

2.
This country forces us into parenthood and then not only lends no support but
actively penalises us when we're there. To mention just a few of these penalties for having
children: recent cuts to lone parents allowance when 60% of lone parent families already
experience deprivation2 , the highest childcare costs in Europe3, a homelessness crisis
affecting thousands of families, and a lack of support and services for families raising
children with extra needs. The Eighth Amendment does not stop abortion from happening; it
simply exports it, and does so in a classist and racist manner. The option to travel is not a
possibility for everyone: costs include flights, other travel, accommodation, the medical
procedure itself, and often childcare. Women who cannot afford to travel and are unwilling or
unable to take abortion pills purchased online are forced to have babies, whether it is the
right time for them or not. If they are already having financial difficulties or living in poverty,
they will have an additional mouth to feed, impacting on their existing family and putting
them at risk of poverty and disadvantage over their lifetime. Asylum seekers in Direct
Provision centres who receive €19.10 per week have no chance of saving enough to access
an abortion, and their travel documentation may not be sufficient to enable travel, as we saw
with Ms Y4.

https://www.bpas.org/about-our-charity/press-office/press-releases/abortion-statistics-show-increase-inabortions-to-older-women-mothers-and-those-in-relationships/
2
https://onefamily.ie/policy-campaigns/facts-figures/
3
https://www.oecd.org/els/family/Who_uses_childcare-Backgrounder_inequalities_formal_ECEC.pdf p9
4
http://www.irishtimes.com/news/social-affairs/timeline-of-ms-y-case-1.1951699
1

1
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3.
Ireland is not the safest place in the world to have a baby. The claims that the 8th
“protects women and babies” are a complete myth. As The Association for Improvements in
the Maternity Services (AIMS) Ireland frequently point out, Ireland is ranked joint 6th in the
world in WHO data for maternal mortality. Joint 6th does not mean that we are 6th in the
world; there are 25 countries who have maternal mortality rates lower than Ireland5 . There
are 19 of those countries in Europe6.
It’s also worth highlighting that this ranking is made up of a 31 year average, for the majority
of which Ireland failed to collect data in line with international standards; instead the Irish
maternal mortality rate was taken only from CSO data which only counted death certificates
of women which specifically named pregnancy or birth as a cause of death. Maternal death
rates reported by the CSO are still widely at variance with the correct numbers. 2014 was
under-reported by a factor of 10.7 Savita, for example, was not counted in this method; the
women who die in pregnancy from suicide, a leading cause of maternal mortality in Ireland,
were not counted. 2009 was the first year Ireland began to gather data in line with
international standards in participating in the Maternal Death Enquiry (Ireland)8 , which
collects information on women who have died in pregnancy and up to 42 days postpartum
and then excludes unrelated causes. When that data was published Ireland’s position in the
maternal mortality rankings dropped sharply, in recognition of reality.
We also experience a lack of basic services like an anomaly scan, which is standard across
the EU. The facilities pregnant women and people are forced to attend are appallingly
substandard - there aren’t even enough beds - with no apparent intention to improve them
any time soon. If we are to be forced through pregnancy and birth then at least surely we
should not have to suffer any more than necessary.
Furthermore, again as frequently highlighted by AIMS Ireland, the 8th amendment restricts
our rights and choices in continued pregnancy and birth. Both the HSE’s National Consent
Policy9 and the HIQA National Standards for Safer Better Maternity Services10 specifically
http://data.worldbank.org/indicator/SH.STA.MMRT?year_high_desc=false
http://www.who.int/gho/publications/world_health_statistics/2016/whs2016_AnnexA_MaternalMortality.p
df?ua=1&ua=1, Table A.1.1
7
http://www.cso.ie/en/releasesandpublications/ep/p-vsar/vsar2014/imsm/, Table 4.19 reports a rate of 1
in 100,000 for 2014 whereas the more accurately recorded numbers from the Maternal Death Enquiry
(Ireland) report put the rate for 2014 at 9.8 in 100,000
https://www.ucc.ie/en/media/research/maternaldeathenquiryireland/MDEIrelandDatabriefNo2December2
016.pdf
8
https://www.ucc.ie/en/mde/about/
9
http://www.hse.ie/eng/services/list/3/nas/news/National_Consent_Policy.pdf, p. 41
While the HSE consent policy only explicitly refers to a pregnant or birthing woman's right of refusal, we
consider that unless you are given the right to say no when offered a particular course of action, your
'yes' is meaningless and in practice a coerced one. Consent in healthcare means that one has a right to
choice in medical treatment; if the choice of 'no' is not available the 'yes' is often directly produced by
that knowledge. Fitzpatrick v FK [2008] IEHC 104 states that consent must be voluntary. In England,
Airedale NHS v Bland [1993] A.C. 789 House of Lords makes clear that the right not to be subjected to
treatment without consent, and the right to refuse treatment, both spring from the right to
self-determination. Re A Ward Of Court [1996] 2 IR 79 reiterates this in Irish case law, saying that
ordinarily, the right to refuse treatment is an aspect of the constitutional right to self-determination,
privacy and bodily integrity.
5

6
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note that pregnant women cannot legally be the final arbiter of consent and refusal over their
own bodies, instead citing the High Courts as the appropriate decision making body. Nobody
with full capacity to make the decision should be denied the right to give or refuse consent
for any surgery, intervention, medication or treatment and yet in Ireland in the year 2017, this
is the case if you are pregnant. The AIMS Ireland What Matters to You Survey from 201411
found that only 50% of women in labour and birth were given the opportunity for informed
refusal of a test, procedure or treatment, meaning that half of all birthing women in Ireland
had no say in what was done to their bodies during labour and birth. A repeal of 8th
amendment would ensure that we can access abortion services where we live when we
need to, and that we have the final say on what is done to our bodies in continued
pregnancy and in birth.
Mother A12 and Ms B13 are both women who were dragged through the High Courts by
maternity hospitals when heavily pregnant rather than have their right to informed consent or
refusal in their choice of birth respected, as it would have been in every other EU country.
Most women do not make it as far as the courts, with the threat of being coerced in such a
manner, along with the threat of social services’ involvement with their existing children,
being enough to coerce them. Many of us have experienced this first hand and the traumas
we have endured have affected our health and our decisions whether to have more children.
This is no way of “loving” women and babies.
4.
We would also like to take this opportunity to highlight that we have been contacted
by parents of children with extra needs, in particular Down Syndrome, who have joined
Parents for Choice on foot of how they feel their children have been used in this debate by
those who oppose abortion access in all circumstances. We attach in our submission how
some of these parents feel in their own words.
5.
Finally, as parents, especially parents of daughters, we cannot understand how any
potential future life could be considered more important than their lives; our children in
existence are who we love and cherish. We don’t hold potential future grandchildren above
the rights and choices of our children.
No contraception is 100% effective; the majority of those seeking abortion access were
using contraception14. We feel that the best thing for children and society is parents who are
supported and willing, and that, sometimes, abortion is the right choice. The 8th Amendment
is damaging to children, parents, and anyone experiencing pregnancy, including those who
wish to continue a pregnancy. We believe that a repeal of the 8th amendment would spare a
great deal of pain and doubt to many. Trust women. Trust parents. Repeal the Eighth.
https://www.hiqa.ie/sites/default/files/2017-02/national-standards-maternity-services.pdf, p. 39
http://aimsireland.ie/what-matters-to-you-survey-2015/womens-experiences-of-consent-in-the-irish-mat
ernity-services/, Infograph 5
12
http://www.independent.ie/irish-news/courts/hospital-sought-court-order-to-force-mother-to-have-csecti
on-29120379.html
13
http://www.thejournal.ie/high-court-judgement-caesarean-section-3059414-Nov2016/
14
https://www.bpas.org/about-our-charity/press-office/press-releases/abortion-statistics-show-increase-in
-abortions-to-older-women-mothers-and-those-in-relationships/
10

11
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-----------------------------------------------------------------------------------------------------------------------APPENDIX I - TESTIMONIALS FROM PARENTS OF CHILDREN WITH EXTRA NEEDS
“My son is called Sé. He is five years old. He has Down Syndrome. Sé is loved and cherished by
everyone around him. I find the use of pictures of children with Down Syndrome in the Pro-Life
campaign to be deeply upsetting. It implies that, given the choice, I would have aborted him. That
because of Sé’s Down Syndrome, I should love him a little less. That he is not worthy of the love we
have for him because he is not deemed to be “perfect”.
In this country that “cherishes the children” Sé is treated like a second class citizen. We fight for access
to adequate health care. We battle everyday to receive appropriate support from services. He has just
completed his psychological assessment to see if he is “Down Syndrome” enough to warrant full support
in the school system. No parent should have to go through this. No child should have to go through this.
In Ireland, this is what we do to the families that choose to keep their “imperfect” child.
It is an insult to Sé and his tribe, and to their families and friends, to use Down Syndrome in a pro life
campaign. Sé is perfect. Sé is our choice.” - Lynda Delmar, Dublin

“My daughter is called Réiltín. She is 16 months old. She has Down Syndrome.
We found out very early on in my pregnancy that our baby most likely had an extra chromosome. For a
whole week while awaiting tests we hoped and prayed our baby would have Down Syndrome and she
does. We were delighted. We loved her and we wanted her regardless of having Down Syndrome.
The use of children with Down Syndrome in the Prolife campaign is offensive. We knew and we still
wanted her. To imply that every parent would choose to abort their child with Down Syndrome is not
true. On our journey we have met so many parents who had an antenatal diagnosis and enjoy and love
their children every day.
Children and people with Down Syndrome have so much to offer and I trust the people of Ireland to see
their contribution to society. In her short life she has been through a huge amount due to health issues
but she has also contributed a huge amount. We donated over 30 litres of milk which means that she
helped 16 premature babies. How many children can say that?
Stop using my child and her friends to perpetuate fear.” - Ciara Reid, Glasnevin, Dublin

“I am a mother of four, three of which have additional needs. One has a rare genetic syndrome. Words
like eugenics and discrimination has been used a lot in this campaign by the ProLife Campaign. They
use disabilities as a shining beacon of unadulterated unconditional love, honour and bravery when in
reality it is lonely, exhausting and you are completely unsupported in a society that consistently sees
your child as less. Women should have a choice, families should have a choice. They should be fully
informed as to what the life of a child with a disability is like and allowed to decide if it is something they
can sign up for for the rest of their lives or the child's life. If I was given that choice my children would still
be here, but I would have been better prepared and made a better support network. Using disabilities as
a reason to take women's choices away is wrong, it is using children like mine as emotional blackmail,
which is wrong. Children with disabilities deserve to be loved and cherished, but families also deserve to
not be forced to find these feelings.” - Samantha Kenny, Kildare
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“Our son Peadar-Jim is 3 years old. He is fascinated by all in his life. He loves to watch the birds around
him, running and splashing in puddles, picking up and throwing pebbles and shells on the beach,
giggling with his older brother, playing with our dog. His day is filled with toddler adventure.
Despite many scans we did not know prior to his birth that he had Down Syndrome and heart defects.
He needed open heart surgery as an infant to save his life, and needs greater physical and
developmental help than his older brother. Peadar-Jim has overcome all obstacles to date and continues
to amaze.
In the media used by pro-life groups, images of children with Down Syndrome are published in
conjunction with words like “murder”. Will our sons see these images and words?
Will we then have to explain to our sons before they can understand that adults decide terminate
pregnancies? Will we have to refute the direct and indirect assertions by pro life groups that not all
parents, if given a choice, would choose not to have a baby like Peadar-Jim? Will we have to explain to
our sons before they can understand that adults use images of children with an extra chromosome to
further their own agenda without compassion? An agenda and position which we strongly oppose.
Mothers need healthcare. Healthcare includes abortion. Women with Down Syndrome also need choice.
Nobody likes abortion. Nobody wants to undergo an abortion.
Women need full access to healthcare and the simple and complete right to bodily autonomy.” - Bridín

Ní Dhonncha and Goorik Dehaene, An Cheathrú Rua, Galway
-----------------------------------------------------------------------------------------------------------------------APPENDIX II - ANONYMOUS TESTIMONIAL FROM A MOTHER DIAGNOSED WITH
CANCER

“I was diagnosed with cervical cancer when my son was five months old. I started chemotherapy and

radiotherapy within a few weeks of being diagnosed. It was guaranteed that by the time I finished
treatment I'd be rendered infertile. But while going through the treatment I was told under no
circumstances was I to become pregnant. If I had, the pregnancy would have been untenable. The
radiotherapy and chemotherapy would have had serious consequences on any developing embryo and
any pregnancy would have been unsustainable.
But despite that, if I had become pregnant there would have no help for me here. I would have had to
travel for an abortion or stay here and cease treatment until such time as the pregnancy terminated
itself. I took appropriate precautions so it never became an issue for me. But even the possibility of
being faced with that choice terrified me. Free, safe, legal - there should be no alternative.”

-----------------------------------------------------------------------------------------------------------------------APPENDIX III - REFERENCES, FURTHER LINKS AND READING

Materials and publications referenced in paper:
https://www.bpas.org/about-our-charity/press-office/press-releases/abortion-statistics-show-increase-inabortions-to-older-women-mothers-and-those-in-relationships/
https://onefamily.ie/policy-campaigns/facts-figures/
https://www.oecd.org/els/family/Who_uses_childcare-Backgrounder_inequalities_formal_ECEC.pdf, p.9
http://www.irishtimes.com/news/social-affairs/timeline-of-ms-y-case-1.1951699
http://data.worldbank.org/indicator/SH.STA.MMRT?year_high_desc=false
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http://www.who.int/gho/publications/world_health_statistics/2016/whs2016_AnnexA_MaternalMortality.p
df?ua=1&ua=1, Table A.1.1
http://www.cso.ie/en/releasesandpublications/ep/p-vsar/vsar2014/imsm/, Table 4.19 reports a rate of 1 in
100,000 for 2014 whereas the more accurately recorded numbers from the Maternal Death Enquiry
(Ireland) report put the rate for 2014 at 9.8 in 100,000, below
https://www.ucc.ie/en/media/research/maternaldeathenquiryireland/MDEIrelandDatabriefNo2December2
016.pdf
https://www.ucc.ie/en/mde/about/
http://www.hse.ie/eng/services/list/3/nas/news/National_Consent_Policy.pdf, p. 41
https://www.hiqa.ie/sites/default/files/2017-02/national-standards-maternity-services.pdf, p. 39
http://aimsireland.ie/what-matters-to-you-survey-2015/womens-experiences-of-consent-in-the-irish-mate
rnity-services/, Infograph 5
http://www.independent.ie/irish-news/courts/hospital-sought-court-order-to-force-mother-to-have-csectio
n-29120379.html
Further links and reading:
Dr Rhona Mahoney on risks the 8th causes to our lives and health
http://www.irishexaminer.com/ireland/abortion-laws-doctors-play-roulette-with-lives-335629.html

Michelle Harte denied an abortion during cancer treatment; she subsequently died of her
cancer
http://www.irishtimes.com/news/why-is-simple-treatment-not-available-even-when-a-mother-s-life-is-at-ri
sk-1.688515
http://www.wexfordecho.ie/2012/11/21/savitas-deathlocal-mum-had-similar-plight/
Experiences and characteristics of women seeking and completing at-home medical
termination of pregnancy through online telemedicine in Ireland and Northern Ireland
http://onlinelibrary.wiley.com/doi/10.1111/1471-0528.14401/full
Induced Abortion Worldwide - GLOBAL INCIDENCE AND TRENDS
https://www.guttmacher.org/fact-sheet/induced-abortion-worldwide
AIMS Ireland Factcheck on maternal mortality
http://nocountryforpregnantwomen.blogspot.ie/2016/12/additional-information-regarding-fact.html?m=1
Maternal Death Enquiry Ireland
https://www.ucc.ie/en/media/research/maternaldeathenquiryireland/MDEIrelandDatabriefNo2December2
016.pdf
HSE vs Ms B
http://www.thejournal.ie/high-court-judgement-caesarean-section-3059414-Nov2016/
http://nocountryforpregnantwomen.blogspot.ie/2016/11/what-people-are-missing-hse-v-mother-b.html
http://aimsireland.ie/7-points-on-the-high-courts-refusal-to-force-a-woman-to-undergo-a-c-section-agains
t-her-will/
PP vs HSE
http://www.bailii.org/ie/cases/IEHC/2014/H622.html
Parents for Choice video:
https://www.youtube.com/watch?v=8s5NVHiYjr0
Key points:
54% of women who access abortion services are already parents
51% of women accessing abortion services are using contraception
The number of women in their 20s accessing abortion services is decreasing
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While the number of women in their 30s accessing abortion services is increasing
92% of abortions are performed before 12 weeks
80% are performed before 10 weeks
51% of women reported that they were not given the opportunity to refuse consent to a
procedure, intervention or treatment in Irish maternity services
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Most people who have abortions are
already parents; trust us to make the
best choices for our families.

The 8th Amendment has a particularly
cruel impact on parents who are poor
or can’t travel for other reasons.
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Even in wanted pregnancy, the 8th
denies pregnant women a full range
of choices and health care options.

We need to repeal the 8th Amendment
so that we can put the children we
already have first.
Our children, too, deserve a future
where they have full rights over their
own bodies.
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Every Life Counts
SUMMARY of the SUBMISSION to the CITIZENS’
ASSEMBLY
FROM PARENTS WHOSE BABIES HAVE BEEN
DIAGNOSED WITH LIFE-LIMITING CONDITIONS
WHO WE ARE
We are families whose babies were diagnosed with life-limiting conditions such as anencephaly
or Trisomy 18. For some of us, our babies’ lives were all-too-brief, and we have experienced the
terrible loss and pain of the death of a child. However, we have also experienced the tremendous
love and pride that comes with carrying and holding our children, and we know how that shared
time brings love and joy and healing after loss and pain.
We work to provide a forum for families to share their experiences and stories, and to create
public awareness of life-limiting conditions and of the value of every child’s life. We also seek
better care and support for families who receive the devastating diagnosis that their baby may
not live for long after birth.
It is our view that better support and compassionate care – called perinatal hospice care – best
serve families and baby, and that abortion is not a pathway to healing.
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THESE ARE BABIES WITH A SEVERE DISABILITY
• These are babies with a severe disability, who are alive and kicking in the womb, but who

have been diagnosed with a condition which means they may not live for long after birth.
• There is no agreed category of medical conditions which can be described as ‘fatal’ or ‘lethal,
since for all of these conditions, research shows that children have lived beyond birth,
sometimes for years. (1)
•

•

•

•

•

In fact, even with the most severe disorders, such as anencephaly, studies show that
most babies do, in fact, live after birth and that parents will have time to make memories
with their children.
Research shows that 72% of babies with anencephaly live after birth, even briefly, while
babies with Trisomy 13 or 18 have lived for weeks, months and years after birth. Parents
should not be deprived of the love and joy that comes from this precious time. (2,3)
These babies are not ‘incompatible with life’. No baby is. This label, and ugly and
misleading phrases like ‘fatal foetal abnormality’, are used to dehumanise these babies –
and to justify ending their lives because of their disability. These phrases are NOT a
medical diagnosis and misinform parents when they are vulnerable and fearful for their
baby.
The Royal College of Obstetricians and Gynaecologists have pointed out that the term
‘fatal, foetal abnormality’ is not to be found in any medical textbook. (4)
The HSE, in revising its National Standards for Bereavement Care following Pregnancy
Loss and Perinatal Death decided to use the more correct term ‘life-limiting condition’. (5)

THE EXPERIENCE OF PARENTS
• We know that the time we have with our babies, however short, brings love and joy, and is a

pathway to healing. Our babies lives are of infinite value, they matter because every child
matters.
• We want better services to be made available so that parents have the support they need to

pour a lifetime of love into the time they have with their child. Making memories, holding your
baby, making sure they knew nothing but love, are all enormously important achievements
when a baby’s life is too short.
• A recent study from Cork University Maternity Hospital found that up to 96% of parents

continued with the pregnancy after a diagnosis of Trisomy 13 or 18. (6)
1.

Wilkinson, D.J.C., Thiele, P., Watkins, A., and De Crespigny, L. Fatally flawed? A review and ethical analysis of lethal congenital malformations. Br J Obstet

2.

Gynaecol. 2012; 119: 1302–1307
Jaquier M, Klein A, Boltshauser E. 'Spontaneous pregnancy outcome after prenatal diagnosis of anencephaly.' British Journal of Obstetrics amd

3.

Gynaecology 2006; 113:951–953
Nelson KE, Rosella LC, Mahant S, Guttmann A. Survival and surgical interventions for children with trisomy 13 and 18. JAMA. doi:10.1001/jama.2016.9819.

4.

The Royal College of Obstetricians and Gynaecologists have pointed out that the phrase ‘fatal, foetal abnormality’ is not to be found in any medical textbook,
with Dr Jim Dornan telling BBC "the View" (03/12/2015) that it was not a medical term and that “no doctor knows exactly when a foetus is going to die”.

5.
6.

HSE National Standards for Bereavement Care following Pregnancy Loss and Perinatal Death.
Houlihan OA, O'Donoghue K. The natural history of pregnancies with a diagnosis of trisomy 18 or trisomy 13; a retrospective case series. BMC Pregnancy
Childbirth. 2013;13:209. doi: 10.1186/1471-2393-13-20
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WHEN ‘CHOICE’ BECOMES AN EXPECTATION
Parents say that the negative language and misinformation used in Irish hospitals, as well as by
abortion campaigners, can push parents towards abortion, and to a lifetime of regret.
•

•

•

•

Researchers at Cork University Maternity Hospital found that negative attitudes – from
doctors and others – was unhelpful (1). “The doctor said the baby would not have any
emotion or personality so what was the point?” reported one mother, while another added
“I felt that he considered continuing my pregnancy with Talia was a waste of resources
and a waste of his time”.
Parents also said that “If abortions had been legal in Ireland I would have done it so I am
glad it wasn’t”, and that “The media campaign for termination of pregnancy made me feel
like I had something to hide”.
A recent Parliamentary inquiry in Britain, the Bruce Inquiry (2), showed that parents came
under pressure to abort if the baby had a disability and that parents felt they did not
receive adequate information about other options, including palliative care after birth.
Research by Janvier et al showed that 93% of families of babies with Trisomy 13 and 18
had been told their baby’s condition was ‘lethal’ or ‘incompatible with life’ and more than
two-thirds felt under pressure to abort. (3)

CONTRASTING OUTCOMES
•

•

•

•

In drafting its revised National Standards for Bereavement Care following Pregnancy Loss
and Perinatal Death, the HSE’s consultation document said that “It is acknowledged that
women, who for whatever reason opt to have a termination of pregnancy, experience more
intense emotional distress in the short and long term as compared with women after preterm
birth or normal birth (Kersting et al., 2009).”
A new (2015) study from Duke University by Cope et al has found that mothers who undergo
an abortion after a diagnosis of anencephaly are significantly more likely to suffer
depression and despair than those who continued with their pregnancy(4).
In contrast, recent research has found that almost 90% of parents who continued with their
pregnancy following a diagnosis of Trisomy 13 or 18 said that their overall experience was
positive, while 98% of parents described surviving children as happy and as having an
enriching influence on their lives, and on their families (5,6).
Parents are being horribly misinformed and pushed towards abortion at a time when they
are very vulnerable. Parents need the right support – perinatal hospice care – to give them
time with their baby. That time brings great joy, and healing after the pain of loss.
1.

Preparing for Stillbirth in Cases of Prenatal Lethal Diagnosis, Orla O'Connell, Cork University Maternity Hospital

2.

http://www.abortionanddisability.org/ – The Bruce Inquiry

3.

Janvier, A., Farlow, B., and Wilfond, B.S. The experience of families with children with trisomy 13 and 18 in social networks. Pediatrics. 2012; 130: 293–29

4.

Cope, H.,Garrett, M. E.,Gregory, S., and Ashley-Koch, A. (2015) Pregnancy continuation and organizational religious activity following prenatal diagnosis of
a lethal fetal defect are associated with improved psychological outcome. Prenat Diagn, 35: 761–768. doi: 10.1002/pd.4603.

5.

Janvier, A., Farlow, B., and Wilfond, B.S. The experience of families with children with trisomy 13 and 18 in social networks. Pediatrics. 2012; 130: 293–
298

6.

Guon, J., Wilfond, B.S., Farlow, B., Brazg, T., and Janvier, A. Our children are not a diagnosis: the experience of parents who continue their pregnancy
after a prenatal diagnosis of trisomy 13 or 18.Am J Med Genet. 2014;164A: 308–31
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WHAT HELPS PARENTS
Our experience tells us that families need to know that almost all parents who continue
pregnancy have reported a positive and enriching experience regardless of the lifespan of their
child. They had some time with their baby and that was truly precious.
•

Babies with these conditions do not suffer in the womb, and parents should not be misled in
this regard. None of these conditions cause the baby in the womb to suffer pain. Any
discomfort after birth will be managed by good palliative care. (1)

•

Perinatal hospice care is the way forward to help families in this very difficult time – this
support system for families is not expensive to provide and is hugely helpful. It means that
parents are provided with the gift of time with their child by ensuring that they have the same
medical team throughout the pregnancy, and that special bereavement counsellors and
midwives and photographers help baby and parents through the pregnancy and birth.

•

Research shows that, in jurisdictions where abortion was available, when perinatal hospice
care services were explained and offered up to 85% of parents availed of them (Calhoun,
2003) (2)
1. Royal College of Obstetricians and Gynaecologists (2010) Fetal Awareness: Review of Research and
Recommendations for Practice (Page 22).
2. Calhoun BC, Napolitano P, Terry M, Bussey C, Hoeldtke NJ. Perinatal hospice. Comprehensive care for the family of
the fetus with a lethal condition. J Reprod Med. 2003;48:343–348

THE REALITY – LATE TERM ABORTION
•

•

•

•

These are usually late-term abortions. The baby is either dismembered or given a lethal
injection of potassium chloride into the heart, and the mother will then give birth to a dead
baby. (3,4)
These are not abortions for ‘medical’ reasons. There is no threat to the life or health of the
mother, and abortion certainly brings no benefit to the baby. This is abortion for reasons of
disability and we do not believe that abortion should be legalised in Ireland on disability
grounds. This would introduce the most lethal form of discrimination possible, and, as the
medical literature shows, will not help mother or baby.
“Many patients are diagnosed late and therefore will undergo a late termination of pregnancy
and this can be surgical, they go to sleep, they have an anaesthetic, they undergo this D&C
procedure but the baby will not be removed intact and I think on the way in here today you
will see pictures of what a baby will look like with such a procedure.
If they are very late in gestation the physicians looking after the pregnancy will actually
perform a procedure resulting in the heartbeat stopping, this is to prevent the baby from
being born alive where the obligation might change and their labour would then be induced
so they would deliver a still born baby and that's obviously a very difficult journey for any
patient to undergo.” (4) Dr. Peter McParland, CA Meeting, 7 January 2017
Instead, the gentle, compassionate and life-affirming support of best perinatal care should
be made available.
3. Royal College of Obstetrics and Gynaecology
Guidlineshttps://www.rcog.org.uk/globalassets/documents/guidelines/abortion-guideline_web_1.pdf
4. Dr Peter McParland - Second Meeting of the Citizens' Assembly - 7 Jan 2017
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Seeking best care for families where
S
baby may not live long after birth
b

Overview - what I’d like to discuss with you today
These are babies with a severe disability – they are not a
‘fatal abnormality’
They are alive and kicking at time of diagnosis and
deserving of the same right to life as every other baby
Abortion in these circumstances is hugely distressing
for mothers too –we want best care for families when
baby’s life might be very short and we passionately
believe that this is a better answer than abortion.
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"I am the mother of a dead baby. I know that
ravaging and terrible pain, yet we have the
comforting knowledge that we did all we could
to give him life. Our greatest comfort now in
the face of what was undeniably a tragedy, is
that we didn’t hurt him and he didn’t hurt us.”
Carmel Ó'Curraoin, speaking about her
baby Marc who had anencephaly.
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Why is the term ‘fatal foetal abnormality’ misleading?
Because no doctor can say how long a baby with a lifelimiting condition will live beyond birth
Because the term is not found in any medical textbook
Because most of these babies do live beyond birth, even with the
most severe condition, anencephaly. (BJOG, 2006)
Because the medical literature says it is misleading and should
not be used in counselling (BJOG, 2012)
The HSE’s new Standards for Bereavement Care
correctly use the term life-limiting condition

www.everylifecounts.ie
So these are babies with a severe disability
They do not suffer in the womb and any pain after birth
is managed with palliative care
It’s simply dreadful to single out these babies for abortion
because of their disabilities
It’s a form of discrimination that wouldn’t be accepted
in any other area
However short their lives, their lives have value, just
as much as yours or mine
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Lethal discrimination
In most countries where abortion is legalised, the majority of
babies with a life-limiting condition are aborted. This lethal
discrimination also extends to other less severe conditions,
with 100% of babies with Down Syndrome being aborted
before birth in Iceland, for example.
Choice soon becomes an expectation with parents reporting
that negative attitudes can cause pressure to abort
(Pediatrics; Bruce Inquiry, CUMH)
In contrast, parents who carry their babies to term
report experiencing great love despite their loss, and
find the time together is a pathway to healing (Pediatrics 2012)

Abortion in these situations have proved
very distressing for women
This is usually a late-term abortion. The baby receives a
lethal injection into the heart, and the mother has to give
birth to a dead baby

A new study found that mothers are significantly more likely to
suffer depression and despair when undergoing abortion
after a diagnosis of anencephaly (Prenatal Diagnosis 2015)
In contrast, parents who carry their babies to term
report experiencing great love despite their loss, and
find the time together is a pathway to healing (Pediatrics 2012)
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A Better Answer - Perinatal Hospice Care
Perinatal hospice – or perinatal palliative care – is
a model of compassionate care that begins at the
time of diagnosis
As author Amy Kuebelbeck explains, perinatal hospice
is not a place, it is more a frame of mind, and is a beautiful
and practical response to one of the most heart-breaking
challenges a parent will ever face
It means continuity of care, so that women see the same
medical team. It also means providing factual information
so that parents are properly informed about the condition
being diagnosed

www.everylifecounts.ie

Perinatal Hospice Care
It means providing bereavement midwives and
counsellors, and ensuring that the necessary medical
support is provided throughout the pregnancy and at birth.
Parents are encouraged to draw up a birth plan, and the
hospital ensures that, when baby is born, the family has
their own room, and that a specialist photographer,
such as those that work with Now I lay me Down to Sleep
can be arranged, as well as a chaplain if that is desired
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Perinatal Hospice Care
This care gives parents the gift of time with their baby,
and when you’ve been told that your child may not live
for long after birth, time is all-important. You hang onto
that time, it is literally precious.
As one mother so poignantly and powerfully told us: "You learn to
pour a lifetime of love into those hours or days.‘
Parents tell of the joy of holding baby in their arms; of family
members coming to say hello & goodbye; of how proud they
were of their little babies; of the love and joy they shared.
Of course, some children like Elaine Fagan and Kathleen Rose
go onto defy all expectations. Anecdotal evidence suggests that
misdiagnosis can also occur.

Not Just a Matter of Choice
All parents will agree that to be told your child is very sick
and is not expected to live long is absolutely devastating
Abortion, however, is not simply another 'pathway of care'
or another type of 'medical care'
A reality check is needed here in regard to what abortion
actually entails. The baby, while still alive and kicking, is
given an injection to the heart to end his/her life - and then
the mother still has to give birth to her baby which is
highly traumatising
The baby ‘s right to life is taken away because of their
disability - the law changes culture
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Better care – perinatal hospice care - is the progressive and
compassionate answer for these devastated families
Very often, in these cases, there is pain and loss and it can
seem unbearable
Making memories and having support to make the most
of your time, is a pathway to healing
Abortion is not a pathway to healing
We can do better than abortion: so let Ireland be an
example to the world, by offering love and compassion and a model of best care – when parents get the terrible
news that the life of their baby may be all-too-short.
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Thank you for listening!

S
Seeking
best care for families where
baby may not live long after birth
b
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Citizens’ Assembly 2017

Irish Family Planning Association
Presentation to the Citizens’ Assembly 5 March 2017
Advance Paper February 23rd 2017

This document summarises the key points of the IFPA
submission to the Citizens’ Assembly, which includes case
vignettes based on the experiences of clients of IFPA
services, and more detailed information on the points raised.
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Overview
The Irish Family Planning Association (IFPA) believes that the Eighth Amendment of the
Constitution prevents the State from providing its citizens with the highest standard of reproductive
healthcare. Because of this, we believe that it must be removed from the Constitution.
From our services, we know that the Eighth Amendment has caused serious harms to women and
girls. The standard of treatment of women and girls in Ireland who opt to end a pregnancy is utterly
at odds with the norm in the vast majority of other European countries.
Repeal of the Eighth Amendment must be followed by the introduction of a legal and policy
framework that guarantees that women in Ireland have the right to abortion services. These
services must be accessible, affordable, of high quality and respectful of women’s dignity and right
to confidentiality.
Provision of abortion services should be part of a holistic approach to reproductive health that also
includes high-quality comprehensive sexuality education, access to contraceptive options,
provision of optional pregnancy counselling services and post-abortion contraception advice.
Any policy reform in relation to abortion must have the healthcare needs of women and girls at its
core. Policy responses that address abortion only in restricted categories will leave the healthcare
needs of the vast majority of women who need abortion services unmet.
Policy reform that goes no further than adding some additional narrowly defined categories to the
current restrictive legal model—such as in cases of severe or fatal foetal anomaly, risk to the
pregnant woman’s life or health, or where the pregnancy is the result of rape—would utterly fail to
meet the needs of most women and girls in Ireland who seek to end a pregnancy. And international
evidence and the experience of the current law in Ireland shows that such laws result in inequitable
access to services.
This paper is not an exhaustive overview, but aims to provide members of the Citizens’ Assembly
with some guidance in making their recommendations. More detail is provided in the IFPA’s
submission to the Citizens’ Assembly (see www.ifpa.ie/Citizens-Assembly)..
Outline

1.
2.
3.
4.

Harms to women caused by the Eighth Amendment
A health systems approach to abortion law and policy
Policy considerations
Recommendations

1. Harms to women caused by the Eighth Amendment
1.1 The unmet need for abortion services
Women’s and girls’ need for abortion services in Ireland is not being met: in 2015, the year for
which the most recent UK Department of Health figures are available, at least 3,451 women and
girls whose pregnancy was unplanned, unwanted or had become a crisis, travelled from Ireland to
the UK to access a termination. This figure does not account for the women who do not give their
Irish addresses at UK clinics, or who travel to other European countries to access the procedure.
Nor does it consider the growing numbers of women who are now ordering medication online to
self-induce abortion. The women who make this journey do so because they are denied access to
a safe and legal healthcare service in Ireland.
The women who have abortions come from all stages and walks of life. In 2015, women from every
county in Ireland travelled to the UK to access safe and legal abortion services. The statistics
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gathered by the UK Department of Health (see IFPA submission to the Citizens’ Assembly,
December 2016, Appendix 2) show that the majority of women from Ireland who have abortions at
clinics in the UK are between 20 and 39 years of age (84% in 2015); teenagers account for only
7.5%. In 2015, 92% of abortions were carried out at under 13 weeks’ gestation and 80% under 10
weeks. There has been a clear a trend towards earlier abortions for the last number of years.
Those women who need to access later abortions, the statistics show, are those who find
themselves in especially difficult and distressing circumstances. Women who need later-term
abortions are often those who have received diagnoses of fatal foetal anomaly, women who face
multiple disadvantages, teenagers and women who did not suspect that they were pregnant.
Each woman’s reasons for choosing to end a pregnancy are intensely personal and complex. It
might be the case that the pregnant woman knows that continuation of the pregnancy is not in her
or her family’s best interests; it could be that a girl or young woman feels that she is not ready to
be a parent; she may have serious concerns about the impact of the pregnancy on her health or
well-being; she may have financial problems or concerns about her relationship; she may not have
used contraception, or her contraceptive method failed; she may have received a diagnosis of
severe or fatal foetal anomaly. A combination of these reasons might apply. Many of these women
already have children: they know what it means to be a mother. For them, the need to care for their
children is the main reason they decide not to continue with another pregnancy.
The IFPA knows from our services that the women who choose abortion make an informed and
conscientious decision based on their own personal circumstances. Whatever her reasons, no
woman takes the decision to have an abortion lightly. However, regardless of their circumstances,
every woman in Ireland who comes to a decision that continuing a pregnancy is not the right option
is refused care by the State, unless there is a direct risk to her life.
We know from our services that this abandonment by the healthcare system causes women
additional distress, anxiety, financial cost and risks to their health. Women and girls find
themselves in a situation where they must decide to seek lawful services in another state, to parent
against their wishes; or to risk prosecution and access abortion medication, usually from an online
provider.
1.2 Abortion is located outside mainstream healthcare
One result of the criminalisation of abortion in Ireland is that abortion is treated differently from all
other types of healthcare and women’s experiences of accessing abortion services are treated as
though they are entirely outside of the realm of healthcare standards. Yet the experience of IFPA
counsellors and doctors is that women’s experience falls unacceptably below the Irish healthcare
standards that all other areas of health are expected to meet.
There are no clearly defined referral pathways, women experience unwarranted delays in
accessing services. The requirements of the law unacceptably interfere with the relationships
between women and their doctors and pregnancy counsellors. There is a lack of accountability to
women on the part of the state for the implementation of reproductive health rights.
For example, the provision of information on abortion services is regulated by the Regulation of
Information (Services outside the State for Termination of Pregnancies) Act 1995. This requires
that information about abortion services must be given directly to the woman, and only if they are
given information, counselling and advice about parenting and adoption, whether they request it
or not. The Act prohibits service providers, such as doctors and counsellors, from making an
appointment for an abortion in another state on behalf of their client. Infringement of the legislation
is subject to criminal sanctions. The Act locates abortion counselling and post-abortion medical
care outside mainstream healthcare. This reinforces stigma and harmful gender stereotypes,
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further marginalising and deterring women from accessing services, including post-abortion
medical care.
Recent research by Dr Deirdre Duffy and Dr Claire Pierson corroborates this and concludes that
the Eighth Amendment is an inherent clinical risk to patient safety.1 It highlights the need to ensure
that the future regulation of abortion complies with national and international guidance on health
and safety assessment of health systems.
1.3 Flawed legislation: The Protection of Life During Pregnancy Act 2013
The Protection of Life During Pregnancy Act 2013 (PLDPA) allows for abortion in cases of risk to
life only. It is entirely inadequate to the needs of women in Ireland. Only 26 women accessed a
lawful termination of pregnancy under the PLDPA in each of the years for which records have been
published. This represents less than 1% of the number of women who accessed abortion in the
UK in the same years.
The terms of the PLDPA are complicated and its onerous procedures prevent even women who
are theoretically eligible from having timely access to safe abortion. In 2015, three IFPA clients
who believed that their pregnancy put their lives at risk chose to travel abroad for safe abortion
services, rather than subject themselves to the complex and difficult certification process under
the Act.
The PLDPA was not designed to meet healthcare standards. It was drafted to give effect to a very
limited constitutional right. This poor model of law-making must not be repeated: future law and
policy-making on abortion must take be designed to meet the needs of all women who opt to end
a pregnancy and ensure that they have timely access to affordable and quality services.
1.4 Inequalities caused by the need to access abortion services outside the State
Women who opt to travel for legal abortion services experience financial, physical and emotional
burdens. In addition to the significant funds required, women must organise child care, negotiate
time off work and make travel and accommodation plans.
The fact that the state criminalises a healthcare service that only women and girls need is, in itself,
inherently discriminatory. The denial of abortion in Ireland has a disproportionate impact on
disadvantaged groups of women, such as women in poverty or living on low income, asylumseeking and undocumented women who cannot travel freely to other states, women with
disabilities, minors and other women who, for whatever reason, cannot travel abroad. Rural women
who live at a distance from airports incur additional costs and experience additional barriers to
timely access to services. Women who are disadvantaged are more likely to be forced to resort to
unsafe, clandestine abortion.
1.5 The growing healthcare crisis of access to online medication
The IFPA knows from our services that women who cannot travel or who do not have access to
the funds to do so are increasingly obtaining potentially unsafe medication online to self-induce an
abortion.
When women access the abortion pill, or medication purporting to be an abortion pill, online, they
do so without medical supervision. There are numerous risks associated with buying medications
online. Firstly, there is no reliable way of knowing that the medication they receive is what it
purports to be. Inaccurate estimation of gestation can result in the medication failing. Sometimes
the only support available from websites selling the abortion pill is by email. If a woman is
experiencing bleeding, pain or other complications, this level of support is inadequate. Moreover,
women often delay seeking help for fear of prosecution under the Protection of Life During
Pregnancy Act 2013, thereby risking damage to their health.
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2. A health systems approach to abortion law and policy
Repeal of the Eighth Amendment and the enactment of enabling legislation to ensure lawful access
to abortion services are critical. However, law alone is not sufficient to ensure equitable access to
safe abortion services. Nor are safe abortion services alone sufficient to meet the reproductive
healthcare needs of women and girls, or to address the central issues of unplanned pregnancy
and lack of reproductive choice.
A health systems approach to abortion, based on international best practice, means that abortion
services form one part of a holistic approach to sexual and reproductive health. Safe abortion
services are part of a system that also includes comprehensive sexuality education and access to
contraceptive information and services.
2.1 Sources of good practice guidelines
As with reform of any area of healthcare, policy makers should begin by looking to the wealth of
up-to-date, evidence based guidance that has been developed by the leading international expert
standard setting bodies.
The World Health Organization (WHO) has drawn on the research and technical knowledge of
medical, legal and health policy experts from across the world to develop best practice guidelines
on the provision of abortion services.
The International Federation of Gynecology and Obstetrics (FIGO)2 and the Royal College of
Obstetrics and Gynaecology in the UK3 have also developed ethical and technical guidelines on
all aspects of abortion. In addition, the issue of abortion is settled in virtually all other European
states. The Irish Government therefore, can draw on the regulatory models of other countries that
have found appropriate ways to strike a balance between regulation of abortion and access to
services.
2.2 Requirements of international human rights law
International human rights law is another vital source of healthcare standards. The European
Committee of Social Rights holds that the provision of abortion services must be organised so as
to ensure that the needs of women seeking these services are met.4 Measures must be taken to
ensure that adequate numbers of medical practitioners are available to provide abortion services
and that arrangements for access to care must not lead to unnecessary delays in its provision. The
European Court of Human Rights has held that the exercise of rights once guaranteed by law must
be practical and effective, rather than theoretical and illusory. The expert human rights bodies of
the United Nations have also developed clear standards and requirements for rights-compliant
reproductive health systems. All include access to comprehensive sexuality education and
accessible and affordable choice of modern forms of contraception.
Ireland should ensure that its future legal and policy approaches to abortion fulfil the requirements
of human rights norms and meet national and international healthcare standards. Restrictive
abortion laws will fail on both counts and inevitably become the subject of both domestic litigation
and cases before international courts and human rights complaints bodies.
2.3. Practice in other European Countries
Nearly every country in Europe ensures timely and affordable access to good-quality abortion
services. Thirty-two out of 44 European countries allow abortion upon the request of a pregnant
woman. Abortion on a woman’s request entitles women to make the decision, in consultation with
her doctor, about whether to continue with a pregnancy. This approach respects the woman’s
autonomy and her informed decision-making. It guarantees her confidentiality and is sensitive to
her needs and perspectives.
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A further four European countries allow access to abortion under broad social and economic
grounds. While access can be problematic in some states, countries such as Portugal, France and
the Netherlands offer useful examples of how other countries have resolved the complex issue of
abortion and addressed women’s health needs.
3. Policy considerations
3.1 Focus on unplanned pregnancy and lack of reproductive choice
All reliable country level and comparative data shows that abortion rates are similar regardless of
the legal position.5 Laws and policies that facilitate access to safe abortion do not increase the rate
or number of abortions.6 Rather than focusing on reducing abortion, states should instead
concentrate on reducing the rates of unintended pregnancy. This is best achieved through the
provision of contraceptive information and services, including emergency contraception and a
broad range of contraceptive methods, and comprehensive evidence-based sexuality education.
3.2 Ensure timely access to safe abortion care for every woman who is legally eligible
Laws and policies must promote and protect the health of women, as a state of complete physical,
mental and social well-being. They must prevent and address stigma and discrimination against
women who seek abortion services or treatment for abortion complications. They must meet the
particular needs of women belonging to vulnerable and disadvantaged groups, such as poor
women, adolescents, refugee and asylum-seeking women.
3.3 Avoid administrative or procedural barriers to access
The WHO cautions against the introduction of procedural and administrative barriers that lack any
health rationale, but can delay women’s access to care.7 Such barriers include mandatory waiting
periods, inadequate regulation of conscientious objection and failure to guarantee women’s
confidentiality and privacy.
4. Recommendations
The IFPA urges the Citizens’ Assembly to recommend to the Oireachtas:









Repeal the Eighth Amendment of the Constitution; the Regulation of Information (Services
outside the State for Termination of Pregnancies) Act 1995; the Protection of Life During
Pregnancy Act 2013.
Review legislative models in European and other jurisdictions where abortion services are
safe, legal and accessible.
Implement the best international practice and standards of the World Health Organization,
the International Federation of Gynaecology and Obstetrics (FIGO) and the Royal College
of Obstetricians and Gynaecologists to ensure a women-centred and rights-based
legislative and policy framework for abortion in Ireland.
Implement the recommendations of UN expert treaty monitoring bodies in relation to the
provision of accessible safe and legal abortion services.
Ensure that the future regulation of abortion complies with international guidance on health
and safety assessment of health systems.
Ensure access to safe and legal abortion services in law and in practice for any woman
who needs them.
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Eighth Amendment: IFPA position
• Women’s healthcare experience in relation to
unplanned pregnancy falls far below Irish and
international healthcare standards.
• Clinical risks to patient safety (travel for
abortion and self-inducing abortion).
• This is unacceptable: provision must be made
in law and policy for accessible, high quality
abortion services in Ireland.
• Eighth Amendment must be repealed.
WWW.IFPA.IE
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Unmet need for abortion services
• Women in Ireland experience pregnancies that
are unplanned, unwanted or become a crisis
because of changed circumstances.
• The Irish abortion rate is unknown: at least 3,451
women had abortions in UK clinics in 2015 (an
unknown number elsewhere).
• 2016 research: 1,642 abortion pill packages sent
to Ireland between 1 Jan 2010 and 31 December
2012 (Aiken et al, BJOG).
WWW.IFPA.IE
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Exclusion of abortion from
mainstream Irish healthcare

• This exclusion is associated with weak
systems which put women’s health at risk.
• Law locates abortion information provision
within pregnancy counselling, not medical
consultation: problematic for women, doctors
and counsellors.
• Abortion Information Act prevents doctors from
making referrals to legal abortion services.
• Loss of continuity of care when women go
abroad for legal abortion services.
WWW.IFPA.IE
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Exclusion of abortion from
mainstream healthcare
• Impacts of travelling:
• Decision made under more pressure
• Choice of procedure restricted (surgical
chosen over medical because of time factor)
• Pain, bleeding, (normal post-operative) anxiety
during return trip
• Unable to access follow-up care with the
abortion provider
• Stigma (women made to feel like criminals)
WWW.IFPA.IE
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Exclusion of abortion from
mainstream healthcare
• Travelling may be difficult, or impossible:
•
•
•
•
•
•

Lack of financial support
Lack of practical support (e.g. childcare, sick cert.)
Immigration status and level of English
Disability
Age (i.e. minors)
Location (e.g. rural women living far from airports)
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The growing trend of self-inducing
abortion
• Criminal laws do not deter women from seeking
abortion.
• Women from all walks of life are increasingly
accessing medication to self-induce abortion.

• Unacceptable that clandestine self-use of
medication is their best option.
• Healthcare providers would not advocate
buying any other medicines online in this
manner.
WWW.IFPA.IE

© IFPA

Health risks of growing trend of
self-inducing abortion
• Failure of medication due to inaccurate estimate of
gestation
• Non-genuine medication: ineffective or harmful
• Law makes women fearful of seeking help if
problems arise: unnecessary anxiety or delayed
management of complications
• Delayed support from provider because of reliance
on email support
• No monitoring of women’s health outcomes or
service experience by Irish health authorities
WWW.IFPA.IE
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What do women need?
A health systems approach where
access to abortion is integrated into
the reproductive health system.
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Developing a health systems
approach: best practice
9 International health bodies set standards for all areas of
reproductive health and the practice of obstetrics and
gynaecology
9 Medical ethics, expertise, research, up-to-date medical
developments
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Developing a health systems
approach: WHO guidance
9 Reduce unintended pregnancy: ensure
access to contraception, sexuality education.
9 Ensure timely access to quality assured,
affordable abortion services; meet the needs
of disadvantaged women.
9 Avoid administrative or procedural barriers to
women’s access to services.
9 Respect women’s reproductive health rights,
their dignity, autonomy and equality.
WWW.IFPA.IE
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Developing a health systems
approach: looking to Europe
9 Prioritise ensuring access: access to services
leads to lower, not higher, rates of abortion.
9 Evaluate how other countries have developed
policy and implemented best practice.
• E.g. Portugal: Law and service provision
model designed to ensure access to free,
early medical abortion; integrated
contraceptive information and services have
lowered abortion rate.
WWW.IFPA.IE

© IFPA
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Conclusion I
¾ The status quo is inequitable and
unacceptable: Ireland cannot continue to
accept an inherently weak system which fails
women.
¾ Access to abortion in Ireland depends on
resources: denial disproportionately affects
disadvantaged women.
¾ Unsurprisingly, human rights expert
monitoring bodies have called for reform of
Ireland’s abortion laws.
WWW.IFPA.IE

© IFPA

Conclusion II
¾ Law reform alone is insufficient to ensure
access: Abortion services must be integrated
into the reproductive healthcare system.
¾ Ample guidance and many useful models
from other countries exist.
¾ Repeal of the Eighth Amendment is the vital
first step.
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Miss Justice Laffoy, ladies and gentlemen of the Citizens’ Assembly, good afternoon.
I am here representing Family & Life, one of Ireland’s largest pro-life organisations,
with a network of supporters across the country. We are grateful for the opportunity to
make this presentation. We hope it will assist you in your deliberations and that it will
help you to see the importance of keeping the 8th Amendment.
I should say at the outset that Family & Life has always held grave reservations about
this process. It has seemed to us that the government’s purpose in establishing the
Assembly was to facilitate a referendum on removing the 8th Amendment while
insulating the government, and in particular Fine Gael, insofar as possible, from
political damage. Thus when a pro-life constituent goes to the local Fine Gael TD
demanding to know why they are supporting this referendum, the TD can reply, “sure
you know I’m pro-life, but sure we couldn’t go against what the Citizens’ Assembly
recommended”. This wouldn’t be the lamest excuse ever used by an Irish politician to
hide his or her moral cowardice. In short, we believe that the government’s intention
is to use you as a scapegoat.
Despite our reservations, and somewhat reassured by the appointment of a judge of
such unimpeachable character to chair the process, Family & Life decided to engage
with the Assembly in good faith. We made a submission to the public consultation,
which I hope you have had the opportunity to read. This lays out our main arguments
for maintaining unchanged the 8th Amendment and addresses the issues which we
believe you should take into account as you come to make your final decision.
As the process continued, however, our initial concerns about it were reinforced by
the lack of balance in the presentations being made at the various sessions. This lack
of balance was most visible at the last weekend session when representatives of the
abortion industry were brought in to address you under the guise of independent
experts. It would be difficult to interpret this in any way other than as evidence that
the Assembly was being firmly guided towards a predetermined outcome.
You heard from Dr Patricia Lohr, Medical Director of the euphemistically titled
British Pregnancy Advisory Service (BPAS), but you were not informed that BPAS is
Britain’s largest abortion business whose stated aim is to increase the numbers of
abortions that it provides. The goals of BPAS for 2016/2017, as set out in its trustees’
last annual report, include increasing the proportion of UK abortions that it provides,
and “build[ing] on BPAS’s position as internationally recognised thought leaders in
reproductive and sexual health [in order to] influence public policy”.1
BPAS’s total income last year was more than £29 million (€34 million), most of it
public money from NHS contracts for performing abortions.2 So it is hardly a
disinterested party.
BPAS Report and Financial Statements, 31st March, 2016, as submitted to the UK
Charity Commission, p.5.
http://apps.charitycommission.gov.uk/Accounts/Ends45/0000289145_AC_20160331_
E_C.pdf
2 ibid. p.11
1
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You also heard at the last meeting from Gilda Sedgh of the Guttmacher Institute. The
Guttmacher Insitute was founded by Alan Guttmacher, President of Planned
Parenthood, and Vice President of the deeply racist American Eugenics Society, as
the research branch of Planned Parenthood. While the two organisations now claim to
operate independently, Planned Parenthood has, over the years, provided millions of
dollars in funding to Guttmacher which continues to perform the function for which it
was established: to produce research presenting abortion in a favourable light which
can be used to promote it in the US and around the world.3
You will hear today from another branch of the Planned Parenthood behemoth, the
Irish Family Planning Association, but today they come, fair and square, as an
advocacy group. The problem is that their advocates have been here before.
But despite all of this, Family & Life has decided to come here today, because we
hope that even now you may be persuaded not to give the government what it wants,
but to defend the important human rights at stake, human rights that are very seriously
threatened.
Family & Life believes that the 8th amendment should be retained because it affirms
that the right to life is a fundamental human right belonging to all human beings, born
and unborn, and re-affirms the basic equality of each and every human being.
In any discussion about retaining or rescinding the 8th Amendment, it is necessary to
be clear about the purpose of that addition to the Constitution. In simple terms, the
amendment affirmed that the unborn child is a human being and consequently is
protected by the law. While the word “abortion” is not mentioned in its text, it is
acknowledged that the main purpose of the amendment, for which the people voted so
strongly in 1983 was to prevent the legalisation of abortion in Ireland either by Act of
the Oireachtas or by a decision of the Supreme Court.
It should also be recognised that, in the event of the 8th Amendment being repealed,
the Supreme Court, in assessing the constitutional situation, could not simply revert to
6th September 1983. Rather the Court would be bound to take account of the fact that
the Irish people would have deliberately chosen to strip a particular category of
human beings of their rights – a quite extraordinary thing to do.
Those who are demanding repeal of the 8th have made no secret of what it is they
want. The Labour Party and many left-wing independent TDs have openly stated that
they would like an abortion regime similar to that which operates in the UK. A similar
agenda is evident among the pro-repeal submissions to this Assembly’s public
consultation. (Incidentally, the representative sample of submissions prepared for you
at the last meeting suggests that 70% of those citizens who took the trouble to make
submissions favour keeping the 8th Amendment unchanged. This very substantial
majority would, no doubt, have been given much greater prominence had it been in
the other direction.)
https://www.guttmacher.org/guttmacher-institute-faq#5
“How ‘independent’ is Guttmacher from Planned Parenthood?” Live Action News.
March 17, 2016. http://liveactionnews.org/how-independent-is-guttmacher-fromplanned-parenthood/
3
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In 1776, the US Declaration of Independence stated that “all men are created equal”
and are endowed with certain inalienable rights, including “Life, Liberty and the
pursuit of happiness”. In 1947 the Universal Declaration of Human Rights spoke of
the “rights and freedoms” to which every human being is entitled, regardless of “race,
colour, sex, language, religion” and other features of difference (Article 2). In 1983,
Ireland affirmed that the unborn child is a human being, to be counted as a member of
the human family, sharing in that basic equality and dignity common to all human
beings. The 8th Amendment to Ireland’s Constitution was a pioneering declaration of
the fundamental equality of all human beings. This is something of which we, as a
nation, should be proud.
The unborn child is equal in dignity to his or her mother and father, and indeed to all
of us. However, the 8th Amendment recognises the unique relationship between the
unborn child and the mother, and the fact that medical problems can arise during
pregnancy. On rare occasions, a medical intervention necessary to save the life of the
mother may result in the unintended death of the baby. This was foreseen by the 8th
Amendment and claims that the right to life of the unborn is given priority over the
mother’s are false.
Each one of us began life at conception. This is a straightforward scientific fact.
Advances in technology over the last 50 years mean that we now know vastly more
about life before birth than any previous generation. Every cell in your body today has
the same genetic code as the single-celled zygote that you once were, and that code
determined all the genetic traits, physical and mental, that make up the person you are
today. That same organism develops from a zygote to a fully grown adult, and its life
only ceases at death.
What is more, the zygote is self-directing, manifesting amazing energy in those first
few weeks as it multiplies its cells, and interacts with the mother’s body. From day
one a living, growing, human being exists. To quote one standard embryology
textbook, “The scientific answer is that the embryo is a human being from the time of
fertilization because of its human chromosomal constitution. The zygote is the
beginning of a developing human.”4
Only in the 20th century, even as our knowledge and understanding of the unborn
child grew, did societies begin to decriminalize abortion, initially for “hard cases”
such as rape or incest. In 1967, the British government enacted an abortion law which,
the authorities assured the public, was strict, with “rigorous safeguards” against
abuse. The MPs who voted for it thought it would end “back street abortions” and so
save women’s lives.5 Fifty years later that legislation is responsible for about 200,000
deaths per year,6 its alleged safeguards, nothing more than box ticking. Consciences
Keith L. Moore, T.V.N. Persaud, Mark G. Torchia, Before We Are Born: Essentials
of Embryology, 8th edition. Philadelphia, PA: Saunders, 2013. p. 327
5 See e.g. Hansard, House of Commons Debate, 22 July 1966, vol 732 cc1067-165,
http://hansard.millbanksystems.com/commons/1966/jul/22/medical-termination-ofpregnancy-bill#column_1071
6
Abortion Statistics, England & Wales. UK Department of Health.
https://www.gov.uk/government/collections/abortion-statistics-for-england-and-wales
4
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are dulled to the horror of killing on such an industrial scale by the dehumanisation of
the unborn child. This is why abortionists refer to the child to be killed as just a
“bunch of cells” or an “inert lump of tissue”. It is easier to approve the killing of a
foetus than that of a baby.
Those who may be tempted to think that Ireland could abandon the 8th Amendment
and yet adopt a more restrictive abortion law than Britain’s should consider the
example of France. The law there contains many of the restrictions that might be
proposed as being preferable to the British model such as a much lower time limit and
(until 2015) a mandatory waiting period. Despite its greater apparent restrictiveness,
this French law results in an abortion rate which by some measures is even higher
than Britain’s.7 If Ireland had an abortion rate comparable to Britain’s that would
translate to well over 12,000 abortions every year.8
And who would perform these abortions? Abandoning the life-affirming culture
underpinned by the 8th Amendment will create great difficulties for many medical
professionals who are committed to the two-patient model of care that has prevailed
in Ireland and has contributed to the development of medical techniques aimed at
saving both mother and baby. These will face growing pressure to become complicit
in actions they believe to be gravely unethical, particularly in smaller maternity units
where there may be only one obstetrician. The need to respect the conscience rights of
medical professionals (and others who may be impacted) should be carefully
considered by the Assembly. It would be helpful to be aware of the experience of
other countries in this regard, where conscience rights are also being trampled upon.9
The basic starting point of the pro-life movement is that the unborn child is a human
being, and consequently an abortion is the taking of a human life. This is an assertion
based on overwhelming scientific evidence, and is not dependent on any particular
religious belief.
Code de la santé publique, Articles L2212 – L2223,
https://www.legifrance.gouv.fr/affichCode.do?idSectionTA=LEGISCTA0000061715
42&cidTexte=LEGITEXT000006072665&dateTexte=20170301. See e.g. United
Nations Department of Economic and Social Affairs, Population Division, World
Abortion Policies 2013, showing the abortion rate for the UK as 14.2 (per 1,000
women aged 15-44), compared to 17.4 for France.
http://www.un.org/en/development/desa/population/publications/policy/worldabortion-policies-2013.shtml
8 In 2015, 3,451 women from the Republic of Ireland had abortions in England &
Wales. The same year there were 65,909 live births in the Republic of Ireland (CSO).
Women resident in England and Wales, in 2015, had 185,824 abortions for 697,852
live births (ONS). Leaving aside stillbirths, miscarriages etc., if the ratio of abortions
to live births for Ireland equaled that of England and Wales that would translate to
14,585 abortions in 2015.
9 See e.g. “Catholic midwives must supervise abortions, Supreme Court decides”, The
Telegraph, 17 December, 2014, http://www.telegraph.co.uk/news/uknews/law-andorder/11298385/Catholic-midwives-lose-Supreme-Court-case-over-objection-toabortions.html; “Swedish Court rules pro-life midwife must perform abortions”,
LifeSiteNews, 16 November, 2015, https://www.lifesitenews.com/news/swedishcourt-rules-pro-life-midwife-must-perform-abortions
7
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Family & Life comes before you today as an advocate for the thousands of unborn
children who will die as a direct result of your decision, if you recommend repealing
or eviscerating the 8th Amendment. The choice before you is a straightforward one:
life or death. I ask you, please, please, choose life. Thank you.
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“If I had listened to the pro-choice line when I discovered I was pregnant, I wouldn’t have my beautiful
three-year-old daughter, Hollie. And those pushing for repeal of the 8th Amendment would have no words
to console me for the loss I’d have suffered. I am so grateful that the 8th Amendment was there when I
faced a crisis pregnancy. I dread to think what might have happened if there had been an abortion clinic
just down the road from where I live.”
Mary Kenny, young mother from Limerick at launch of LoveBoth Project in Dublin, November 2016

THE 8TH AMENDMENT A LIFE-SAVING BEACON OF HOPE
There are very few laws it can be said with certainty save
lives. The 8th Amendment is one.
Mary Kenny’s story represents the experiences of
countless families in Ireland today. There are so many
stories of mothers and parents who contemplated abortion
only to change their minds at the last minute. Many people
involved in the pro-life movement today openly say they
owe the life of their child to the 8th Amendment.
Having to travel to England meant a few extra days
planning and gave them the time to think things through a
bit more and decide against abortion. Today, they cannot
believe they ever entertained the idea of ending the life of
the son or daughter who now means the world to them.
Ireland’s life-saving 8th Amendment doesn’t deserve the
criticism and ridicule it receives in certain quarters. It
has served as a beacon at a time when other countries
legalised abortion in wide-ranging circumstances. Ireland
has shown it’s possible to prohibit abortion and still be a
world leader in protecting the lives of pregnant women.

In Ireland, we have a culture of equality and inclusion that
we can be proud of. Nowhere is this more evident than in
the work of the Special Olympics. With over 9,000 athletes
and a network of 25,000 volunteers, it has become one of
the largest and most successful voluntary organisations in
Ireland.
Let’s extend supports to families and continue to improve
outcomes and quality of life for people with Down
syndrome and other disabilities, instead of following other
countries down the destructive road of abortion.

IRELAND – A WORLD LEADER IN
SAFETY FOR PREGNANT WOMEN
Ireland ranks in the top league in the world in terms
of safety for pregnant women.4 5 So the argument
that Ireland without abortion put women’s lives at risk
simply doesn’t add up.
Since 2009, Ireland has adopted the methodology
used by the UK’s triennium report Confidential Enquiry
into Maternal Deaths (CEMD) for measuring maternal
deaths.

No country is perfect but we have every reason to be
immensely proud of our pro-life laws. As a society, instead
of dismantling the 8th Amendment, we should be pooling
our energies and working together to create a more
welcoming and life-affirming environment for expectant
mothers and their unborn babies.

The UK’s CEMD is in operation for over sixty years
and is recognised as the gold standard for enquiries
into maternal deaths worldwide. It provides the most
comprehensive assessment of maternal healthcare
anywhere in the world, including other developed
countries.

90% OF BABIES DIAGNOSED WITH
DOWN SYNDROME IN BRITAIN ARE
ABORTED

Underestimates of maternal death rates are extremely
common. The most recent Confidential Maternal
Death Enquiry in Ireland published in 2015 says that
in Europe alone underestimations of maternal deaths
vary between 30% and 50%. It is important to keep
this in mind when comparing Ireland’s maternal
mortality rates to other countries, aside from the UK.

In Britain, 90% of babies diagnosed with Down syndrome
in the womb are aborted.1 Abortion is legal in Britain
for any detectable disability through all nine months of
pregnancy. 2 In Denmark there is a goal to make it a Down
syndrome free country by 2030.3 In Iceland, shockingly,
they have already reached that target.
Once the right to life itself is surrendered, it’s no surprise
that the most vulnerable and dependent human lives are
the first to be discriminated against.

Based on the methodology used in Ireland’s
Confidential Maternal Death Enquiry, Ireland has a
safety record very close to the UK’s, indeed the 2015
Maternal Mortality Estimates by the World Health
Organisation, UNICEF, UNFPA and World Bank Group,
put Ireland ahead of the UK, with 8 maternal deaths
per 100,000 live births, compared with 9 maternal
deaths per 100,000 live births, in the single year.
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A BABY’S HEART BEATS JUST 21 DAYS AFTER CONCEPTION
Each of us, as a vulnerable unborn child, completed
the journey from conception to birth. In 1967, when the
abortion law was introduced in Britain, people could have
pleaded ignorance about the humanity of the unborn child.
Today, we don’t have this excuse. Most of us have seen
the amazing ultrasound pictures of our own children or
those of family members.

By ten weeks the child can make bodily movements. At
12 weeks the baby can be seen sucking its thumb and
wiggling in the womb.

The baby’s heart starts beating at 21 days. At just six
weeks, the baby's eyes and eye lids, nose, mouth, and
tongue have formed. Electrical brain activity can be
detected at six or seven weeks, and by the end of the
eighth week, all the baby’s organs are developing.

Each human being, regardless of age, dependency,
gender, disability or circumstance, possesses a profound,
inherent, equal and irreplaceable value and dignity. If as
a society we arbitrarily decide to pick and choose which
human lives are worthy or unworthy of protection in law,
we diminish respect for all human life, born and unborn.

COMPASSIONATE CARE IN CASES OF
“FATAL FOETAL ABNORMALITY”
The debate about abortion where an unborn baby has a
life-shortening condition is not a medical one. It is about
how we look out for one another as a society. Anyone can
have a disability, a handicap or a terminal illness and it can
come in old age, middle age, in childhood or even before
we are born. In each of these challenging situations we
have to look after one another in a way that respects the
dignity of every human life.
The term “fatal foetal abnormality” is a loaded term.6
It is meant to indicate how a number of conditions (e.g.
anencephaly, Trisomy 13 and Trisomy 18) are necessarily
fatal for children either in utero or almost immediately
after birth. The reality is different. Doctors have no way
of knowing how long a child diagnosed with one of these
conditions will live.
They could live for months and even years after birth.
Studies have found over 70% of children conceived with
anencephaly have live births, with roughly a third of these
babies living for at least two days.7 8
Almost one in ten children born with one of the Trisomy
conditions live for a year or longer, in rare cases even into
adulthood.9 They have been reported to show awareness
of people around them, to react to sound, and to learn and
remember.
In Ireland today there are parents who have returned
home after aborting their child with a terminal illness only
to learn for the first time about the existence of perinatal
hospice care as an alternative to abortion. It is tragic and
unacceptable that this is happening. The primary reason is
the sustained media focus on abortion in these situations.

The amazing advances in ultrasound technology illuminate
the truth that the unborn child is a human being – a human
life with potential, not a potential human life.

WE’RE ALL WANTED BY SOMEONE
Ryan Bomberger is a human rights campaigner based in
the US. He was born following rape and publicly thanked
his birth mum for giving him life. Ryan has movingly said:
“We’re all wanted by someone.” Heather Gemmen faced
a horrendous situation when she became pregnant after
rape. In her book Startling Beauty she tells how relieved
she is that she gave birth to her daughter Rachael: “So
much of my anguish was in deciding what to do with the
pregnancy. Now I know that going through with it brings
healing.” Her daughter Rachael, she says, “is the epitome
of joy.” Every pregnancy following rape is a Ryan or a
Rachael. Their stories and others like them deserve to
be heard in the abortion debate. Each child conceived in
rape is one of us, smaller and hidden from view like every
unborn child, but equally a person. The child is absolutely
innocent of their father’s crime. They are not a part of their
mother's body, or responsible for their father's character.
Seeking stronger sentences for rapists and real justice for
those who are victims of rape is surely a more just way to
proceed than campaigning for the right to end the life of
an utterly innocent child?
Ethical concerns apart, any legislation for abortion in
the case of rape would be unworkable. How would an
alleged rape victim prove that her pregnancy is a result
of rape? A criminal trial could take years. Many of those
pushing for abortion in the case of rape know that the law
would be absurd in practice. The truth is campaigners the
world over have used the same tactic to get wide-ranging
abortion.

Instead of pressuring parents to go down the road of
abortion, health care professionals should be given
additional resources to provide high quality palliative care
and facilitate families in sharing those precious moments
with their baby for whatever length of time he or she
lives.10
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MEDIA COVERAGE OF ABORTION
The current media focus is almost exclusively on stories that push the case for dismantling the 8th Amendment, while
stories that show abortion up in a bad light barely get a look in.
By way of example, in a one month period, RTÉ Radio 1, afforded 81 minutes to those campaigning for repeal of
the 8th Amendment and just a paltry 4 minutes to the pro-life side.11 During the same period, there were 23 articles
in the national papers pushing abortion and just 2 pro-life articles. With this degree of bias, the public is getting a
totally distorted presentation of the issue. It is virtually impossible to have a proper democratic discussion on the 8th
Amendment until the issue of media bias is addressed.

A BETTER VISION FOR IRELAND

CONCLUSION

The 8th Amendment has had a hugely positive, humane and life-saving
impact on society. Our abortion rates are a fraction of those in Britain,
taking our different population sizes into account. 12
Rather than look at ways to dismantle this life-protecting provision, we
should be building on the life-affirming vision that is at the heart of the
8th Amendment. We should be focussed on issues that unite our society
rather than divide it.
On any given night, there are more than 20 homeless pregnant women
living rough on the streets of our cities.13 This is a national scandal. It
could be resolved and suitable sheltered accommodation found, if the
political will existed. Likewise, we should be working together to make
Ireland a pioneering centre of excellence for perinatal palliative care
facilities to help families of babies with a life-limiting condition. And as a
country, we should be putting resources in place to conduct research with
organisations like the Lejeune Foundation to enhance the lives of children
with Down syndrome and improve their quality of life and outcomes.
These are just some of the areas we should be focussing our energies
on as a society, rather than following other countries down the road of
abortion.
When we are welcoming a pregnancy as a community, we talk about
“expecting a baby” but when a child is unwanted we talk about aborting a
“foetus”. The corruption of language and the betrayal of both mother and
baby are inescapable in the abortion debate.
We can do better than abortion for mothers and babies. The sign of a
truly caring society is not one that corrupts language to exclude – rather it
is one that welcomes everyone in life and protects everyone in law.

The debate surrounding the 8th
Amendment presents two radically
different visions of society and human
rights. When a particular group of
human beings is singled out as
undeserving of legal protection, we
undermine respect for all human life,
born and unborn.
Once abortion is introduced in certain
circumstances, it’s only a matter of
time before the grounds for abortion
are expanded. That’s the undeniable
international experience of legalised
abortion.
We cannot sanction abortion and also
claim to defend human life. The right
to life is the first and most important
right. Without it, all other rights are
meaningless.
We call on you as members of
the Citizens’ Assembly to take a
comprehensive look at the positive
effect the 8th Amendment has had
on Ireland and the lives of its citizens.
When you do, we are confident
you will conclude that it should be
retained and not repealed.
Thank you for taking the time to
consider our submission.
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Amnesty International is a global membership-based human rights organisation. In Ireland we have
20,000 members. We are independent of any political, religious or other ideology.
As part of our global My Body, My Rights campaign, Amnesty International conducted research
across the globe where states control and criminalise sexual and reproductive freedom and choice.
This included research on the negative impact of criminalisation of abortion on women’s and girl’s
human rights and on the ability of medical professionals to provide adequate medical care. In this
campaign, Ireland and El Salvador were the key countries of focus on abortion due to the harshness
of their laws.
In our 2015 report, She is Not a Criminal: the impact of Ireland’s abortion law, Amnesty International
documented the harrowing experiences that women and girls in Ireland have endured because of
the restrictive laws on abortion. Our report concludes that Irish law restricting access to abortion
causes multiple violations of women’s and girls’ human rights, including their rights to health,
equality and non-discrimination, privacy, and freedom from torture or other ill-treatment. The
withholding and denial of abortion-related information to women as a result of the 1995 Regulation
of Information Act further violates their human rights, including the rights to information and
freedom of expression. It can also impact women’s right to health by causing delays in their
identifying and accessing services.
Our submission to the Assembly summarises the harm and human rights violations caused by
Ireland’s criminalisation and prohibition of abortion, so I will not go into detail on that here. Our
2015 report concluded that the Eighth Amendment is the main obstacle to decriminalisation of
abortion and a human rights compliant abortion framework, and recommended that it be repealed
in its entirety. Our research also found that the Eighth Amendment causes harm to pregnant women
far beyond denying them access to abortion, as it causes a woman’s right to informed consent and
bodily autonomy to be severely limited at all stages of pregnancy and childbirth.
While the Government could have scheduled a referendum on repealing the Eighth Amendment
without your deliberations, one of the reasons we welcomed this process was that it would be useful
to have a meaningful national conversation about abortion. This is long overdue. Independent
polling we commissioned from Red C Research & Markets in 2016i, which is summarised in our
submission, shows that people in Ireland are very aware of the violations and harm caused by the
Eighth Amendment. It shows that abortion is not as controversial or divisive as it is painted. The
overwhelming majority of people in Ireland – across all regions of the country, and all age groups
and demographics – are in favour of expanding access to abortion. Eighty per cent said they would
vote to repeal the Eighth Amendment, either outright or if legislation placing reasonable restrictions
on abortion were enacted.
However, our independent polling also shows that there is much confusion among the public around
the Eighth Amendment and its impacts. This Assembly process is an important means to get
information out there, dispel myths and allow a discourse based on evidence and truth.
We have heard the Assembly say they want to hear about solutions. Instead of detailing what is
wrong with Irish law, I will focus on solutions to help end the human rights violations caused by the
current law. These solutions, which we ask the Assembly to recommend, are: a full repeal of the
Eighth Amendment; full decriminalisation of abortion; and the introduction of a human rights
compliant framework for access to and information about abortion.
I will begin though by setting out how abortion is a human rights issue.

1
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Firstly, the international human rights legal framework was created by states, including Ireland.
Human rights are the cornerstone of the international rule of law, and an essential framework with
which states can ensure that all people are able to live in dignity and freedom. They are not just
about treaties, laws or abstract concepts. They are an internationally agreed set of basic rights and
freedoms to which all people are entitled. Human rights transcend political boundaries, and
overarch religious or other ideology.
Human rights are not ‘imposed’ on Ireland by the UN or Amnesty International or anyone else.
Ireland helped create the UN’s binding treaties, and voluntarily agreed to be legally bound by the
treaties it ratified. Ireland elects the UN treaty monitoring bodies that guide states in implementing
the treaties.
Women and girls have a human right to access safe and legal abortions.
Women’s and girls’ sexual and reproductive rights are a core part of the international human rights
legal framework. Women have a right to control their own fertility, to determine the number and
spacing of their children, and to not be forced to continue with a pregnancy against their wishes.ii
States must enable women to prevent unintended pregnancies insofar as possible; and further,
when such pregnancies occur, ensure that women and girls can make decisions based on a full suite
of healthcare options and information. This must include the availability of safe and legal abortion
services and information.
Human rights treaty bodies have made it clear that women and girls seeking abortions should not be
criminalised, and that they have a right to access abortion, at a minimum where their health is at
risk, where they are pregnant as a result of sexual crime, or where there is a diagnosis of a severe or
fatal foetal impairment.iii These are often called ‘minimum grounds’. To deny women and girls access
in these circumstances results in grave violations of their human rights. Additionally, governments
have an obligation to ensure that where abortion is legal, services must be accessible in practice
without any unnecessary barriers. Therefore states have been urged by treaty bodies to legislate for
access to abortion beyond these ‘minimum grounds’ to fully realise and fulfil women and girls’
sexual and reproductive rights. UN human rights experts have come to recognise that states should
ensure access to safe abortion on request in early pregnancy, in order to fulfil their obligations under
international human rights law.iv
International human rights law does not apply before birth - but states are entitled to protect
foetal interests.
We understand that some people oppose, or wish to limit, abortion based on deeply held principled
positions. But international human rights law cannot be hijacked or misrepresented to serve that
aim. Some opponents of abortion claim that right to life protections in international human rights
treaties are accorded before birth, and prohibit states from allowing abortions. The history of the
development of UN human rights treaties, including the Convention on the Rights of the Child, and
the subsequent interpretation of their right to life provisions by their treaty bodies, shows that the
right to life treaty provisions only apply after birth.
Of course states are entitled to protect foetal interests, in the same way as they govern other areas
not addressed by international human rights law. But they must do so without violating women’s
and girls’ rights. In fact it is a state obligation under international human rights law to protect
women’s rights, not simply avoid violating them.v Also, UN bodies have noted that prenatal interests
can be best protected through promoting the health and well-being of pregnant women.vi

2
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Abortions will always be needed – abortion bans do not actually stop abortions.
The World Health Organisation 2012 guidelines on abortion, developed on the basis of public health
evidence, confirm that despite the increased use of contraceptives, there will always be a need for
abortion services. The WHO also notes that restricting legal access to abortion does not decrease the
need for abortion, but it is likely to increase the number of women seeking illegal and unsafe
abortions which can lead to injuries or even death. The Guttmacher Institute explained at your last
session that highly restrictive abortion laws are not associated with lower abortion rates. In the case
of Ireland, thousands of women and girls travel to the UK and elsewhere instead. Countless numbers
resort to unsafe abortions in Ireland illegally – commonly, abortion medication – putting their lives
and health at risk. But there are also women and girls who lack the financial means, ability or legal
permission to travel. Some of them may not be able to access abortion medication. This forces these
women and girls to remain pregnant, depriving them of reproductive choice and rights, and further
violating their right to be free from discrimination.
There is no conflict between women’s rights and others’ freedom of religious belief or conscience.
The international human rights framework itself was intended to ensure that all individuals’ rights
were protected in spite of tensions arising from differences over political or religious ideologies, and
social or moral norms. It provides guidance on how states can balance competing sets of rights. But
one person or group’s freedom of religious belief or conscience cannot be allowed by the State to
erode or violate the right of women and girls.
In fact, our polling found that attitudes around abortion in Ireland varied little depending on
whether or not people are religious. It also found that 82 per cent of people who consider
themselves religious do not want their religious views imposed on others.
We need to start trusting – and empowering – women to make decisions about their own
reproduction and sexuality.
Human rights standards put women’s individual autonomy and decision-making at the centre of
sexual and reproductive health. It is heartening that, in our independent Red C polling, 68 per cent of
respondents felt we need to trust women when they say they need an abortion; and 62 per cent say
they trust women who have had an abortion as a source of information when deciding their own
position on abortion.
So, to move to solutions, what is a human rights compliant abortion framework?
A human rights compliant legal framework on abortion is one that ensures safe and timely access to
abortion services in both law and practice, and to all women. We believe legislation is necessary in
Ireland to not only permit expanded access to abortion, but to also ensure and compel the delivery
and availability of abortion services.
Abortion should be decriminalised.
Worryingly, few people in Ireland (only 14 per cent according to our independent poll) are aware
that women face a possible 14-year prison sentence for having an unlawful abortion in Ireland. As a
matter of international human rights law, no woman or girl should ever face criminal sanction for
having or seeking an abortion regardless of the circumstances. Health providers should not face
criminal charges for providing essential abortion services - abortion should be regulated as any other
medical service. Criminal law and the threat of punitive sanctions should never be used to control or
remove women’s reproductive choices. Some say this is not a problem in Ireland as women are not
going to jail. Firstly, they could – for instance, Northern Ireland is prosecuting women who have used
abortion medication. Secondly, criminal laws against abortion also contribute to severe stigma
3
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against women seeking abortions. Many of the women that we interviewed said that the
criminalisation of abortion stigmatised them. Criminalisation can also deter women and girls from
seeking post-abortion care, due to fear of punishment. It can also deter healthcare providers from
providing abortion services even when legal – what is call the “chilling effect”.
Legislation framed around ‘minimum grounds’ for abortion will not guarantee effective access.
The 2013 Protection of Life During Pregnancy Act illustrates this important point. The approach
taken in the Act and in the Department of Health Guidance that followed, was narrow and
restrictive. By permitting abortion only in life-threatening situations (and criminalising it in all other
circumstances), the Act endangers women’s health. In the words of Dr Rhona Mahony at the launch
of our report, the Act forces doctors to play medical roulette with women’s health and lives. The Act
and Guidance also fail to provide practical assistance to medical professionals in grappling with how
exactly they are to assess when a pregnancy poses a “real and substantial” risk to the life of a
woman or girl.
The Guidance established burdensome procedures for determining a right to access abortion,
particularly on the lawful risk of suicide (“self-destruction”) ground. Miss Y’s case is a notable
example of how such procedures are unworkable and add to women’s distress. Miss Y was a young
asylum-seeker pregnant as a result of rape who, despite being suicidal, was denied an abortion
under the 2013 Act, and instead was later forced to undergo a major surgical procedure and early
delivery against her will. Such mandatory assessment procedures that require women and girls to
“prove” they are deserving of care are also inherently degrading, and may act as a deterrent to the
effective and timely provision of abortion.
It is unlikely therefore that adding further limited ‘grounds’ to Irish law will facilitate meaningful
access for those women and girls who qualify on those grounds. It is likely that, as in other states,
measures will be adopted in Ireland that will instead limit access and impose procedures which will
cause harm to pregnant women and girls. As abortions in later stages of pregnancy may involve
more health risks, procedural barriers that delay women’s or girls’ access to safe and legal abortion
essentially increase potential risks to their health. And if Ireland does not go as far as fully
decriminalising abortion, but rather opts for legislation that only permits legal abortion on limited
grounds as exceptions to the criminal law, there will be little to no impact on the climate of fear and
stigma surrounding access to abortion in Ireland.
There is also little evidence internationally that restrictive abortion laws, which provide only for
narrow, minimum grounds, can ever realise the human rights of women and girls, even for the
women and girls to whom they supposedly create a legal entitlement. Countries such as Poland,
Zimbabwe and New Zealand have legalised abortion on the ‘minimum grounds’ expressly demanded
by international treaty monitoring bodies, but have been repeatedly called upon by those bodies to
‘liberalise’ their ‘restrictive’ and ‘convoluted’ laws.vii In other words, these laws simply do not go far
enough to ensure the rights of women and girls.
The Assembly must look to the emerging consensus among public health and human rights experts
on best practice models for human rights compliant abortion provision.
International human rights standards are evolving. UN treaty bodies and experts are indicating that
in order to ensure access to abortion in line with human rights law, states permit abortion ‘on
request’ at least in the early stages of pregnancy. For example, in September 2016, a joint statement
from four UN experts on Health, Torture, and Discrimination against Women recommended “the
good practice found in many countries which provide women’s access to safe abortion services, on
request during the first trimester of pregnancy”. This is common sense. A right should provide an
4
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entitlement. Access must be practical, not an obstacle course. Unworkable legislation that makes
women jump through hoops cannot offer a real solution. Therefore, providing access to abortion on
request in early pregnancy is the best way to avoid violating the rights of women and girls.
Beyond early pregnancy, UN experts and treaty bodies affirm that abortion must be later in
pregnancy provided in certain circumstances, such as where the woman’s health is at risk, she is
pregnant as a result of sexual crime, or where there is a severe or fatal foetal impairment. However,
abortion ‘on request’ should be available without limits for adolescents, guaranteeing their best
interests, and ensuring in law and practice that their views are always heard and respected in
abortion decisions.
States may regulate abortion in later stages of pregnancy
States are not prohibited from applying reasonable restrictions on abortion services, such as
gestational limits. However, such restrictions may not be absolute. There must be some flexibility in
regulations to ensure that women and girls’ human rights can be protected at later stages in
pregnancy. In many countries no gestational limits are imposed for abortions that avert a risk to
health or life, in cases of severe or fatal foetal impairment, or where the pregnancy is the result of
rape or incest. However, if legislating for these circumstances later in pregnancy, it remains crucial to
avoid the type of restrictions which create barriers to access, such as mandatory assessment
procedures like those in Ireland’s 2013 Act, that violate the human rights of women and girls.
There are distinct risks in legislating for a ground of sexual violence
As the Assembly heard at its last session, this is a complex issue. International experience indicates
that legislating for an independent ground for abortion in cases of sexual violence, including rape
and incest, is often accompanied by onerous authorisation requirements to verify that a woman or
girl has been raped. These procedural requirements are unnecessary and may violate women’s and
girls’ right to health by denying or delaying their access to abortion. The WHO recommends that
women and girls should be provided safe, legal abortion services based on their complaint of the
rape, and should not be compelled to undergo unnecessary administrative or judicial procedures
such as pressing charges against the perpetrator or identifying the rapist.viii Access on general health
grounds avoids such risks.
Conscience-based refusal must be regulated so it does not jeopardise women’s and girls’ rights.
Individual healthcare professionals (not institutions) may be able to decline to provide or participate
in any health service to which they have a conscientious objection, including abortion services. They
have a duty to make a timely referral to another health care provider who will offer the services.
However, conscience-based refusal is not unlimited and specifically cannot be exercised in
emergency situations. Additionally, those not directly participating, such as those responsible for
preparing patients for the procedure or providing aftercare, are not entitled to conscience-based
refusal.
In conclusion, to properly understand the Eighth Amendment, we need to view it and Ireland’s
abortion laws in the context of the historical suppression and control of women’s sexuality and
reproduction. The Eighth Amendment was part of a broader social and political context in which the
state and religious institutions have subjected women and girls to strict, punitive social controls
around their sexuality and reproduction. Stereotypes about women’s roles in society and their
sexual conduct were also violently enforced by the State and religious institutions through the
Magdalene Laundries and Mother and Baby Homes. We need to be truly free to look at abortion by
today’s standards, which is in terms of women’s and girls’ human rights. We need to trust women to
make the decisions about their bodies, health and lives. Amnesty International Ireland urges the
5
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Assembly to recommend the Eighth Amendment be repealed, not amended. We also urge the
Assembly to call for the full decriminalisation of abortion and the introduction of a human rights
compliant framework for access to, and information, about abortion, as one essential element of a
healthcare service that respects, protects and fulfils women’s and girls’ human rights.

i

A summary of the 2016 poll results is at https://www.amnesty.ie/wpcontent/uploads/2016/03/Amnesty-International-Ireland-February-2016-Polling-BackgroundDoc.pdf. Full polling results are at the bottom of https://www.amnesty.ie/amnesty-internationalredc-poll-reveals-irish-public-want-expanded-access-abortion-political-priority-incoming-government/.
ii

Article 16 of the UN Convention on the Elimination of Discrimination Against Women, which Ireland
has ratified, guarantees women equal rights in deciding “freely and responsibly on the number and
spacing of their children and to have access to the information, education and means to enable
them to exercise these rights”. Article 10 also specifies that women’s right to education includes
“access to specific educational information to help to ensure the health and well-being of families,
including information and advice on family planning.”
The 1995 Beijing Platform for Action adopted unanimously by 189 countries, including Ireland, is
considered the key global policy document on gender equality, and states that “the human rights of
women include their right to have control over and decide freely and responsibly on matters related
to their sexuality, including sexual and reproductive health, free of coercion, discrimination and
violence”.
In 2016 the UN Committee on Economic, Social and Cultural Rights adopted General Comment No.
22 (2016) on the right to sexual and reproductive health, clarifying the content of Article 12 (right to
health) of the International Covenant on Economic, Social and Cultural Rights, also ratified by
Ireland. It advises:
“The right to sexual and reproductive health entails a set of freedoms and entitlements. The
freedoms include the right to make free and responsible decisions and choices, free of
violence, coercion and discrimination, regarding matters concerning one’s body and sexual
and reproductive health. The entitlements include unhindered access to a whole range of
health facilities, goods, services and information, which ensure all people full enjoyment of
the right to sexual and reproductive health under article 12 of the Covenant.” (Paragraph 5)
“States parties are under immediate obligation to eliminate discrimination against
individuals and groups and to guarantee their equal right to sexual and reproductive health.
This requires States to repeal or reform laws and policies that nullify or impair the ability of
certain individuals and groups to realize their right to sexual and reproductive health. There
exists a wide range of laws, policies and practices that undermine autonomy and right to
equality and non-discrimination in the full enjoyment of the right to sexual and reproductive
health, for example criminalization of abortion or restrictive abortion laws. States parties
should also ensure that all individuals and groups have equal access to the full range of
sexual and reproductive health information, goods and services, including by removing all
barriers that particular groups may face.” (Paragraph 34)
A
brief
overview
of
sexual
and
reproductive
rights
is
at
http://www.ohchr.org/EN/Issues/Women/WRGS/Pages/HealthRights.aspx. See also the following
document by the Center for Reproductive Rights, with financial support and technical input from
UNFPA: https://www.unfpa.org/sites/default/files/pub-pdf/icpd_and_human_rights_20_years.pdf.
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On
the
foundations
of
reproductive
rights
more
http://www.un.org/en/development/desa/population/theme/rights/.

generally

see

iii

Ireland has been specifically advised to decriminalise abortion and provide access to safe and legal
abortion in these minimum circumstances by treaty bodies responsible for monitoring Ireland’s
compliance with the International Convention on Civil and Political Rights (in 2014), International
Covenant on Economic Social and Cultural Rights (in 2015) and UN Convention on the Rights of the
Child (in 2016). (Human Rights Committee, Concluding Observations on the fourth periodic report of
Ireland,
CCPR/C/IRL/CO/4,
para.
9
at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR/C/IRL/CO
/4&Lang=En; Committee on Economic, Social and Cultural Rights, Concluding Observations on the
third
periodic
report
of
Ireland,
E/C.12/IRL/CO/3,
para.
30
at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2FC.12%2FI
RL%2FCO%2F3) and Committee on the Rights of the Child, Concluding Observations on the
combined third and fourth periodic reports of Ireland, CRC/C/IRL/CO/3-4, para. 57 at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/IRL/CO/
3-4&Lang=En.)
See also the abovementioned 2016 General Comment No. (ibid) from the UN Committee on
Economic, Social and Cultural Rights, which states that “[e]examples of violations of the obligation to
respect include the establishment of legal barriers impeding access by individuals to sexual and
reproductive health services, such as the criminalization of women undergoing abortions” (para. 57).
iv

In April 2016, the UN Working Group on Discrimination Against Women in its report to the UN
Human Rights Council stated: “Noting that many countries where women have the right to abortion
on request supported by affordable and effective family planning measures have the lowest abortion
rates in the world, States should allow women to terminate a pregnancy on request during the first
trimester or later in the specific cases listed above.” (UN Working Group on Discrimination against
Women in Law and Practice, UN Doc. A/HRC/32/44, at https://documents-ddsny.un.org/doc/UNDOC/GEN/G16/072/19/PDF/G1607219.pdf?OpenElement)
In a September 2016 joint statement, four UN Experts recommended “the good practice found in
many countries which provide women’s access to safe abortion services, on request during the first
trimester of pregnancy”, as well as abortion in exceptional cases later in pregnancy, and abortion ‘on
request’ without limits for adolescents. (“’Unsafe abortion is still killing tens of thousands women
around the world’ – UN rights experts warn” by Chair-Rapporteur of the Working Group on the issue
of discrimination against women in law and in practice, Special Rapporteur on the right of everyone
to the enjoyment of the highest attainable standard of physical and mental health, Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, and the
Special
Rapporteur
on
violence
against
women,
at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20600&LangID=E.)
See also the abovementioned 2016 General Comment No. (ibid) from the UN Committee on
Economic, Social and Cultural Rights which goes beyond recommending access to abortion on the
‘minimum grounds’ and calls on states to “liberalize restrictive abortion laws [and] to guarantee
women and girls access to safe abortion services and quality post-abortion care” in order to prevent
maternal mortality and morbidity (para. 28).
v

State obligations to respect, protect and fulfil human rights are briefly explained at
http://www.ohchr.org/EN/ProfessionalInterest/Pages/InternationalLaw.aspx.
The
respect/protect/fulfil obligations specifically in respect of the right to health are explained in General
Comment No. 14 issued by the UN Committee on Economic, Social and Cultural Rights in 2000 and
7
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can be summarised as follows: Respect: refrain from denying or limiting access to health services;
Protect: ensure equal access to health care and facilities provided by third parties and ensure that
service providers meet standards and codes of conduct; Fulfil: enable individuals to realise their right
to
health.
(http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2f2
000%2f4&Lang=en)
vi

UNFPA, MDG Linkages to UNFPA’s Work on Population, Reproductive Health and Women’s
Empowerment (2011); WHO, Countdown to 2015 Decade Report (2000-2010) with Country Profiles:
Taking Stock of Maternal, Newborn and Child Survival (2010); WHO, Nutrition for Health and
Development: A Global Agenda for Combating Malnutrition (2000; WHO, PMTCT Strategic Vision
2010-2015: Preventing Mother-to-Child Transmission of HIV to Reach the UNGASS and Millennium
Development Goal 6 (2010); WHO, Intimate Partner Violence During Pregnancy: Information Sheet 2
(2011).
See also the UN Committee on the Elimination of Discrimination Against Women’s General
Recommendation No. 24: Article 12 of the Convention (Women and Health), UN Doc. A/54/38/Rev.1
(1999),
para.
31(c)
at
http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/INT_CEDAW_GEC_47
38_E.pdf.
vii

UN Human Rights Committee concluding observations on Poland, 2016, UN Doc.
CCPR/C/POL/CO/7,
23
&
24
at
paras.
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fP
OL%2fCO%2f7&Lang=en; UN Committee on Economic, Social and Cultural Rights concluding
observations on Poland, 2002, UN Doc. E/C.12/POL/CO/6 (2016), para. 47 at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fP
OL%2fCO%2f6&Lang=en; UN Committee on the Rights of the Child concluding operations on
Zimbabwe,
2016,
UN
Doc.
CRC/C/ZWE/CO/2
(2016),
para.
60(c)
at
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/ZWE/C
O/2&Lang=En; UN Committee on the Elimination of Discrimination against Women concluding
observation on New Zealand, 2012, UN Doc. CEDAW-C-NZL-CO-7 (2012), paras. 33-34 at
http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW-C-NZL-CO-7.pdf. Each of these
treaty bodies’ statements are outlined in our submission to the Assembly.
viii

Page 84, WHO, Safe Abortion: Technical and Policy Guidance for Health Systems, 2nd ed. (2012).
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Amnesty International is a global
membership-based human
rights organisation. In Ireland we
have 20,000 members. We are
independent of any political,
religious or other ideology.
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The international human
rights legal framework was
created by states, including
Ireland.

Women and girls have a
human right to access safe
and legal abortions.

Page E 752

International human rights
law does not apply before
birth - but states are entitled
to protect foetal interests.

Abortions will always be
needed – abortion bans do
not actually stop abortions.
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There is no conflict between
women’s rights and others’
freedom of religious belief or
conscience.

We need to start trusting –
and empowering – women to
make decisions about their
own reproduction.
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What is a human rights
compliant abortion
framework?

Abortion should be
decriminalised.
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Legislation framed around
‘minimum grounds’ to access
abortion will not guarantee
effective access.

Look to the emerging
consensus on best practice
models for human rights
compliant abortion provision.
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States may regulate abortion
in later stages of pregnancy.

Conscience-based refusal
must be regulated so it does
not jeopardise women’s and
girls’ rights.
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Context: historical
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women’s sexuality and
reproduction

Conclusion: The Eighth
Amendment must be
repealed ... not amended

Page E 758

Paper of

The Iona Institute
delivered to

The Citizens’ Assembly
on

05 March 2017

Page E 759

Page E 760

The Iona Institute
Written Presentation to the
Citizens’ Assembly on Article 40.3.3

Page E 761

Why it is intrinsically wrong to hold a referendum on a fundamental right
Article 40.3.3 of our Constitution gives legal protection – at the level of fundamental rights
– to human beings before birth. In this submission, we say that it is intrinsically wrong to
propose a referendum to strip this tiny, uniquely vulnerable category of human being of its
rights. To explain why this is so, we propose some questions to inform how we think about
the issue of abortion. But before we turn to those questions, we think it is important to
address the following matter:
We are, all of us, pro-woman. We fully support the legal status quo in which doctors are
obliged to do everything they can to protect and save the lives of both mother and baby.
Article 40.3.3 protects, in no uncertain terms, the right to life of the woman. There is no
disagreement on that issue. The disagreement lies rather in the approach taken to the
unborn baby.
As to the questions; in order to think clearly about the issue of abortion, we need to ask
ourselves:
Is the life in the womb a human being? If not, what is it?
Do we have a right to kill or take the life of another human being? If so, in what
circumstances?
Is the baby in the womb a human being? Clearly it conforms to the scientific definition of a
living thing – the question then remains: what manner of living thing is it? The only rational
answer is that it is a human child: it can be no other form of life and no one has ever offered
a satisfactory alternative. However, those who would legalise abortion refuse to
acknowledge the humanity of the child; they seem content – although they so often claim
they rely on science only – to be mystified as to what is growing inside the womb of a
woman. Science seeks to find answers to everything else, to classify every living thing –
except in this instance, where some are content to settle for ignorance. Why? Because so
long as the child in the womb is not acknowledged as human, we can do whatever we like
to “it”.
Some pro-choice advocates have given up trying to deny that the life in the womb is human
life and instead say it is not a ‘person’, and then offer a definition of ‘personhood’ that
conveniently leaves out the unborn child. However, ‘personhood’ is a subjective concept,
but who is a human is much more objective.
Do we have a right to take the life of other human beings? Would we even consider holding
a referendum to remove the right to life of any other category of human being? If we tried,
we might first strive to convince ourselves that they are not human or that it is a matter of
opinion whether they are human.
This debate is often framed in terms of the right to life, but in truth, it would be more
accurate to speak of the right to kill. All human beings have a right to life –
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the issue of abortion however raises the question: is it permissible to kill another human
being? And if so, in what circumstances?
Throughout history and through many different cultures and legal systems, the killing of a
human being is invariably recognized as a very grave matter and is generally outlawed.
There are, in many societies, limited circumstances in which the deliberate killing of a
person is permissible, but it is almost invariably in circumstances either of self-defence, or
where the person to be killed has committed and been convicted of a serious crime after
due process and a fair trial, in other words, the death penalty, which most of us now believe
is unjust precisely because it kills a human being when alternative forms of punishment are
available. How is it possible to say that the child in the womb is a guilty party or is anything
other than completely innocent? What justification can our society offer for the deliberate
killing of an innocent unborn child, whether by means of a surgeon’s implements, by
chemical means or by lethal injection?
In order to support a call for the legalisation of abortion, it is necessary to say the child in
the womb is not a human being, or that its identity is a matter of opinion, and we therefore
have the right to take the life of another human being. However, shouldn’t we instead
affirm the humanity of the unborn child?
Some might say: Why not let a referendum decide the matter? After all, don’t we live in a
democracy?
A democracy is rule by the majority. But to prevent a ‘tyranny of the majority’, we have
fundamental rights, including the most fundamental right of all, the right to life. Sometimes
courts have overridden the majority view in the name of fundamental rights.
That is why the idea of holding a referendum to remove a fundamental right from the
Constitution is so wrong. It puts the power in the hands of the majority to vote away the
only defence a given vulnerable minority has from that same majority. It paves the way for
the majority not just to ignore the minority’s rights, but worse, to remove them altogether.
The objective of those calling for a referendum is that we should forget the other human
being – the new life that is hidden from view, but who is nonetheless human. Most
countries that have introduced abortion set out to “help” women in difficult circumstances.
None has been able to stem the steady flow of and demand for abortion. Though abortion in
England and Wales is still – on paper – limited, the reality is that almost 200,000 babies are
aborted every year. (See note one below). Should Article 40.3.3 be repealed, it will only be a
matter of time before more, and more wide-ranging, abortion is sought, until it is available
for any reason whatsoever. Without any constitutional protection for babies before birth,
there would be nothing to prevent this from happening. With no fundamental right to act as
a bulwark, the vulnerable minority comprised of babies before their birth would be at the
mercy of the majority.
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How strong is public demand for a referendum?
We also question the extent to which there is real public demand for a referendum on
abortion. Opinion polls measure breadth of opinion, not depth. Therefore, opinion polls
showing a majority of respondents want a referendum on the pro-life amendment, are not
to be taken as the last word.
We know there is real public demand for something when politicians hear about it
consistently on the doorstep, by email, and in their constituency offices.
During the last General Election, demand for a referendum came up far less on the
doorsteps than issues like water charges. Politicians with a record of campaigning against
the 8th Amendment did hear it raised on the doorsteps because they would naturally attract
the attention of pro-choice voters. But most of these politicians were not returned at the
last election.
Nor were some politicians with a proven pro-life record. This is because at election time
people vote on bread and butter issues mainly. An RTE-commissioned exit poll (see Note 2
below) at the time of the election showed that only 2pc of voters said abortion was their
overriding issue when they decided who to vote for. Some of the 2pc in question would
have been pro-life and others pro-choice. (The top issue was health services and hospitals,
named by 20pc of respondents).
Pressure from campaign groups, often backed by editorial writers, is not to be confused
with real public demand.
We believe, therefore, that the Citizens’ Assembly should seriously consider whether
holding a referendum is really justified. We believe it is not, on grounds of pure principle as
explained above. But we also believe that no referendum should be held until, at a
minimum, politicians are consistently hearing demand for a referendum from ordinary
voters on the doorsteps who are as concerned about this matter as they were about water
charges or hospital waiting times.
Constitutional referendums should be held sparingly because the Constitution is our
fundamental law. It is said that the 8th Amendment has created legal difficulties. But so has
the property rights section of our Constitution, or the section dealing with freedom of
association, or education. This is in the nature of law itself. The law is often difficult to
interpret and to apply.
It has also been said that people should have a chance to vote on something that was last
voted on in 1983. The logic here is strange. The Irish Constitution itself is 80 years old,
while the American Constitution is more than 200 years old. Is the passing of time alone
reason to put something to a vote again? We suggest the answer is no. Leaving aside issues
of principle for a moment, a constitutional referendum should only be held if there is real
and genuine public demand for it, or if a particular section is giving rise to genuinely
insuperable legal difficulties. We believe neither of these conditions holds true.
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Assembly meetings to date: some concerns
We also wish to raise concerns about the meetings of the Citizens’ Assembly to date. We are
of the view that the weight of testimony heard by invited experts has skewed the Assembly
towards consideration mainly of the supposed problems of the 8th Amendment, and of the
‘autonomy rights’ of the woman, and away from the rights of the unborn.
The invited experts had a particularly trusted and privileged place in the process and so it
was essential their contributions were fully balanced. If one presentation inclined delegates
to consider the plight of the woman facing an unplanned pregnancy, another should have
inclined the delegates to consider the rights of the unborn child.
Even in the ‘conversation starter’ questions put to delegates each day, there was a very
pronounced imbalance. Not one question invited delegates directly to consider the rights of
the unborn child. Many dealt with issues like autonomy, or congenital defects in the baby,
or hard cases like rape.
On the weekend of November 26th and 27th., a presentation by Dr Brendan O’Shea of the
Irish College of General Practitioners considered almost exclusively the point of view of
women with an unplanned and unwanted pregnancy. Little if any consideration was given
to the rights, if any, of the second patient, the unborn child. A doctor surely has a duty to
consider both patients. This is certainly the current position in Irish law.
Why didn’t the Assembly invite in a doctor who would offer this point of view?
The session of the Assembly that took place in February heard from a doctor who works for
one of biggest abortion providers in the UK, BPAS, and also from someone from a prochoice research body, the Guttmacher Institute. How can this be justified?
Why didn’t the Assembly also invite in someone from a major pro-life pregnancy
counselling agency, or from a pro-life think tank to offer facts and figures about abortion?
Inviting in speakers who are explicitly pro-choice and pro-life as happened on two
occasions does not remotely balance these various other speakers because they will be
seen as partisan rather than as neutral experts.
We cannot see how the balance of speakers, and the questions put to delegates for
consideration, could do anything other than skew the discussion in a pro-repeal, pro-choice
direction.

Conclusion
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In summary, we hope that delegates will give real consideration to whether a referendum
on this matter is actually justified. We also believe the leadership of the Assembly should
have given the same consideration to the rights of the unborn that it has given to the rights
of women facing an unplanned pregnancy through its own invited experts.
Notwithstanding this, the Assembly, and Ireland, have an opportunity to continue to do
something wonderful – to continue to recognise the right to life of all human beings,
regardless of their age or status. Let us have the courage to recognise that ideological tides
will ebb and flow, but some values are worth preserving forever.
ENDS

Note 1: Official abortion statistics and information for England and Wales in 2015 c an be
found here:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/570040
/Updated_Abortion_Statistics_2015.pdf

Note 2: The RTE exit poll from last year’s General Election can be found here:
http://www.rte.ie/news/election-2016/2016/0304/772641-rte-exit-poll-election-2016/
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The issue which the Citizens’ Assembly has been asked to consider is much more than a constitutional issue;
it is a medical issue, a human rights issue, an equality issue, a social class issue and a feminist issue. Our
submission to the Citizens’ Assemblyi presented a detailed examination of each of these areas, but today we
will focus primarily on the impact of the Eighth Amendment on women’s equality. We begin by placing the
Irish prohibition of abortion in a historical context and consider how Ireland has changed over the past several
decades. In our conclusion, we outline what we as a Coalition of over 80 diverse organisations believe needs
to change to ensure respect for women’s lives, health and choices. A number of our member organisations are
also briefing you today on their areas of expertise, while many more have made detailed evidence-based
submissionsii.

Historical treatment of Women
Our historical treatment of women is not a record that most Irish people are proud of. From the Magdalene
Laundries to the Mother and Baby Homes, women’s reproductive lives were viewed as a source of societal
shame, to be hidden away, controlled or managed. Women and girls were routinely and severely punished for
becoming pregnant outside marriage, even when a pregnancy was the result of sexual violence. Until 1990,
rape in marriage was legal, and so-called ‘fallen women’ were incarcerated and abused in State and religiousrun institutions until as late as 1996 when the last Magdalene Laundry closed its doors.
While the days of such brutality against pregnant womeniii are largely behind us, our laws continue to coerce,
restrict and control pregnant women and to treat them as potential criminals. From Ms Xiv, to Ms Yv, from
Savita Halappanavarvi to keeping P.P.vii on life support after she died, from rape victims to couples who
receive a diagnosis of a fatal foetal abnormality, we are still turning our backs on women in pregnancy in so
many instances. This is not because we are uncaring or because we think it’s the right thing to do, it is
because the process of freeing ourselves from a repressive national history takes time, and the legacy of
controlling women’s reproductive lives and decisions remains so deeply ingrained in our laws. Yet we cannot
change those laws while the Eighth Amendment remains in the Constitution.

Ireland has Changed
Since the Eighth Amendment was inserted in the Constitution in 1983, Irish society has changed a great deal in many ways, beyond recognition. The overwhelming decision of the electorate to say ‘Yes’ to equal
marriage for lesbian and gay people in the 2015 referendum is a striking example of the depth and meaning of
that change, particularly for younger generations. It showed not only the importance of equality as a central
value in our society, but also how we want to do right by people and are willing to embrace change to do it.
Over the past two years and more, pollsviii have consistently shown that Irish people have a more open and
sympathetic view of women seeking abortion. Although still stigmatised, attitudes are changing fast, and we
no longer pretend that abortion never happens. Outsourcing the problem to the UK is no longer acceptable to
the large majority of people who recognise that abortion is part of the reality of women’s reproductive lives.
We are shaking off the cruelties of a repressive past which blighted the lives of so many women and children,
and looking for kinder and more compassionate ways of supporting people facing difficult situations.
“Today we live in a very different country with a very different consciousness and a very different
awareness – an Ireland where we have more compassion, more empathy, more insight and more
heart. We do because at last we are learning those terrible lessons. We do because at last we are
giving up our secrets.”
Taoiseach Enda Kenny, State apology to the Magdalene Women, 19th February 2013
We see this desire for change right across the board, with polls showing little difference between men and
women or between urban and rural areasix. It is also clear that this is not a straightforward ‘Left vs. Right’
issue for voters. A recent Ipsos MRBI pollx showed the large majority of those polled across the political
2

Page E 770

spectrum favour repeal of the Eighth Amendment – independent and smaller parties (79%), Labour (73%),
Sinn Féin (72%), Fine Gael, (66%) and Fianna Fáil (63%).
For many years, we have relied on Britain to deal with the reality of abortion for women in Ireland.xi Every
day, at least ten women travel there to obtain an abortion. It has let us off the hook and effectively allowed
successive Governments to disregard our international human rights obligations and the State’s duty of care to
ensure the health and well-being of women. We cannot go on indefinitely exporting our unresolved
dilemmas. It is time and more than time for Ireland to face up to the reality of abortion, to assume its
responsibilities to women’s health care and to provide the services women require here in Ireland.

The Eighth Amendment – inequality and discrimination for many
The Eighth Amendment is a profound source of discrimination and inequality for the many women in Ireland
for whom travel is not an option. The right to travel does not guarantee equal access to treatment as many
women who need an abortion are unable to travel for a variety of reasons, while others are specifically
prevented from doing so by the State. The abortion ban hits marginalised and vulnerable women the hardest,
and below we outline the situation of some of those who suffer most blatantly and distressingly from the
discriminatory impacts of the Eighth Amendment.
Women on Low Incomes
The thousands of women who travel abroad to avail of abortion services elsewhere do so at a very significant
financial burden to themselves. Accessing abortion services in Britain costs between €800 and €3,000,
sometimes more. For women on low incomes this cost is well beyond their means. CSO reports show that
50% of women working in Ireland earn €20,000 or less a year xii, which means that the cost of travelling for an
abortion is 15-20% of their annual income.
But high costs do not stop women on low incomes from having abortions – they simply seek alternative
options. They may borrow money and shoulder the burden of crippling financial debt, or they may seek
illegal and sometimes dangerous solutions. Although the abortion pill is the safest method of abortion in the
first trimester, it remains illegal so women who cannot afford to travel risk criminalisation to obtain it.
For those who can neither travel nor access the abortion pill, their only option is to continue the pregnancy and
face significant difficulties in raising their children. Poor childcare provision means that many women have to
give up their jobs to look after their children. As a result, they can find themselves caught in a spiral of
poverty, obliged to rely on social welfare. While some do escape the poverty trap, many more do not.
Instead, they and their children remain consistently disadvantaged by the fact that they had no option but to
continue a pregnancy they could not afford and did not want. As Justice Horner said in his Belfast High Court
judgement ‘That smacks of one law for the rich and one law for the poor’.xiii
Asylum Seekers and Undocumented Women
Migrant women, particularly those in the direct provision system also suffer disproportionately as they are
subject to strict travel restrictions while in this system. If asylum seekers leave the jurisdiction they can be
arrested and returned to Ireland. The case of Ms Y in 2014 is just one example of this in practice. Ms Y was
an asylum seeker who became pregnant as a result of rape. On arriving in Ireland, she discovered she was
pregnant and immediately sought an abortion which was refused. She then travelled to the UK but was
arrested on arrival for illegal entry and sent back. She continued to seek an abortion through the HSE and was
confirmed as suicidal by two panel psychiatrists but was still refused an abortion. Desperate to end the
pregnancy, she went on hunger strike. Instead of granting an abortion on grounds of the risk of suicide, as
permitted under the Protection of Life During Pregnancy Act 2013 xiv, the HSE obtained a High Court order to
forcibly hydrate her until her baby was delivered via caesarean section at 25 weeks.
Girls and Adolescents
3
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Occasionally, children need access to abortion services, typically in cases of rape or incest. Last year 18 girls
under the age of 16 travelled to the UK for an abortionxv. A girl who becomes pregnant as a result of rape or
incest and seeks an abortion in Ireland, including medical abortion (i.e. abortion pills) can be subject to up to
14 years imprisonment.
Girls and adolescents are a particularly vulnerable group and pregnancy for them carries heightened risks due
to their physical immaturity. They cannot travel independently and so their ability to access services is
entirely dependent on parental consent and assistance. Children in state care are dependent on the state to act
in their best interest, and court orders must be obtained by the state to allow children to travel for abortion
services. The UN Committee on the Rights of the Child recommended unequivocally that the government
must ensure that pregnant girls have safe access to abortion.xvi
Women as Workers
A crisis pregnancy can be acutely problematic for women in the workforce. They are unlikely to tell their
employers why they need time off work and take sick leave or use their annual leave to travel to the UK for an
abortion. For the large number of women who work in low paid or precarious employment, including parttime workers and women on zero hour contracts, an abortion is not only a huge financial burden, it may be
impossible for them to take leave without fear of losing their job.
Women Living with a Disability or Illness
Women with disabilities face particular barriers in accessing reproductive healthcare including abortion. The
right to travel for an abortion is meaningless for people who physically cannot travel due to severe illness or
disability. Even those who physically can travel may be reliant on family or a carer to assist them. In order to
travel they must forego their privacy and tell others why they need to travel. Some will be fully supported in
their decision but others may be blocked by family members or carers who refuse help and support.
Victims of Domestic Violence
Women who are victims of domestic violence can find it very difficult to access any form of care or services
as every aspect of their lives may be controlled by an abusive partner. An abusive partner may control where
a woman goes, what she does, who she sees and who she talks to. Control can be exerted by denying a
woman access to money, to a phone and even to contraception. Domestic abuse can increase during
pregnancy and pregnancy itself can be used as a means of control. In the eyes of her abuser, forcing a woman
to remain pregnant against her will and give birth is the ultimate act of control apart from taking her life. The
right to travel is exceptionally difficult and may be impossible for a woman in an abusive relationship.
Fatal Foetal Abnormality
Women and couples who receive the devastating diagnosis of a fatal foetal abnormality are severely impacted
by the Eighth Amendment. For women who choose to continue their pregnancies, their decision is respected
and they rightly receive the best support possible including palliative care. However, women and couples who
feel they cannot continue the pregnancy are discriminated against. Denying people options in such very sad
circumstances cannot be regarded as support. To require a woman to travel for the medical care she needs or
be forced to continue her pregnancy against her will - wondering every day if her baby has died inside her - is
a violation of her right to freedom from cruel and degrading treatment.xvii It is also completely at odds with
public opinion - a Red C pollxviii in January 2016 showed that 76% of those polled support the right to
terminations in instances of fatal foetal abnormality.
All Women Who Use Our Maternity Services
Consent and informed decision-making are cornerstones of modern medicine, yet a woman’s right to make
informed decisions about her own health continues to be restricted in pregnancy. From the moment a woman
becomes pregnant, the presence of the Eighth Amendment in the Constitution means that her capacity for
informed decision-making can be disregarded and her consent to medical treatment can be ignored. It is not
uncommon for the State to take women who refuse treatment to court to force compliance. The denial of the
right to consent as it applies de facto to pregnant women is clearly discriminatory.
4
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Autonomy and Choice
Reproductive autonomy is a cornerstone of women’s struggle to achieve independence and equality worldwide. Denial of a woman’s right to decide if or when to have children is a grave denial of her human right to
freedom and wellbeing. Not only has the Eighth Amendment been a profound source of discrimination
against women in Ireland, it has been a major obstacle to the achievement of full equality. Article 40.3.3
treats women unequivocally as second-class citizens and thus disrespects the value and meaning of their lives.
Only a tiny proportion of women have abortions for what most people see as ‘exceptional circumstances’. A
legislative model for abortion based on restrictions rather than on what women actually need is entirely
ineffective, as it takes no account of the complexity of women’s lives and of the wide range of reasons why
they decide to have an abortion. We must in our laws acknowledge the totality and complexity of women’s
lives including their health and well-being, their relationships and family life, their responsibilities and social
circumstances, their working lives and their financial situation, their ability to cope, and – not least – their
wishes and plans, hopes and dreams. It is not enough to provide treatment only in medical emergencies and
only then where there’s a “real and substantial risk” to a woman’s life as opposed to her health. This very
narrow value we subscribe to women’s lives is a damning indictment of our laws and not at all reflective of
the caring society we are.
To genuinely respect and vindicate a woman’s right to autonomy we must first acknowledge that women are
the experts in their own lives and bodies. Women’s capacity for informed decision-making must be fully
recognised, and it must be accepted in law that the decision to continue a pregnancy or not is a decision
primarily for the person who is most impacted by the pregnancy – i.e. the pregnant woman. IHREC, the Irish
Human Rights and Equality Commission, recently raised its concerns in relation to the impact of the Eighth
Amendment on women’s right to bodily autonomy. xix
‘Ireland’s legal framework regulating access to reproductive health care services stems from Article
40.3.3 of the Constitution of Ireland. The Commission remains concerned that the current legal
position in relation to abortion puts in place barriers which impede a woman’s right to bodily
autonomy and has a disproportionate negative impact on certain groups of women’.

The Way Forward
The Coalition unanimously agrees that a referendum to repeal the Eighth Amendment should be called
without delay so as to end once and for all the extreme hardship and distress it causes women; the harmful
effects of the amendment on women’s health and wellbeing; the especially discriminatory impacts of the
amendment on so many disadvantaged groups of women; and the denial of women’s fundamental human
rights to autonomy and equality.
In the three decades and more since the Eighth Amendment was inserted in the Constitution it has become
patently clear that the Constitution is no place to address the complexity of women’s reproductive health
needs. If, following a referendum, the Eighth Amendment was repealed, what would happen? The short
answer is: nothing new. Abortion would still be highly restricted and illegal in all circumstances except those
outlined by the Protection of Life During Pregnancy Act 2013, that is, when there’s a real and substantial risk
to a pregnant woman’s life. Women living in Ireland would still be obliged to travel abroad to access abortion
services. If they were unable or could not afford to travel, they could attempt to access the abortion pill online
(which is illegal), or they would be forced to continue with the pregnancy, against their wishes.
In our view, the future regulation of reproductive health must first and foremost meet women’s real needs.
Abortion is a factual reality of women’s reproductive lives, and provision for it should be integrated in
reproductive health services as a matter of course. Not to do so is to endanger women’s health and wellbeing,
and to ignore their right to equality and autonomy.
For these reasons, it is our considered view that:
5
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The Eighth Amendment should be repealed in its entirety from the Constitution
No further amendment should be proposed to replace it
Abortion, including medical abortion (i.e. the abortion pill), should be decriminalised
Current abortion laws (i.e. the Protection of Life During Pregnancy Act 2013 and the Abortion
Information Act 1995) should be repealed
New regulatory frameworks should be put in place to ensure women’s equal and unimpeded access to the
highest attainable standards of reproductive health care, including abortion
Women’s right to autonomy and agency – to make our own decisions - should be recognised throughout
reproductive healthcare regulation and provision, including access to abortion services in Ireland
Reproductive healthcare policy should be directed at integrating abortion services within wider maternal
and reproductive health services.









This is not a case of reinventing the wheel. In drafting a regulatory and/or legislative framework, the
Coalition recommends that the State should take note of the World Health Organisation guidelinesxx in this
regard, and should also look to other jurisdictions - beyond the UK - for examples of how best to provide for
the full range of women’s reproductive health needs, including abortion. While the specifics of legislation
vary from country to country, the European norm is generally to allow for abortion at a woman’s request
without restriction in the first trimester and thereafter on medical grounds.
Restrictive, exceptions-based legislative models (e.g. legislating for abortion in only a limited range of
circumstances, such as rape, incest or in the event of a fatal foetal anomaly) do not respond to the real-life
needs of women, and such an approach in Ireland would do nothing to address a problem we have failed to
resolve for many decades. It would not stop women seeking abortion abroad, it would not stop women taking
the abortion pill without formal medical supervision, it would not end the discrimination against marginalised
and vulnerable women. The numbers of women seeking abortion in ‘exceptional’ circumstances are a very
small proportion of the overall numbers of women in Ireland seeking abortion. The fact is that the vast
majority of women are having abortions for a very wide range of other reasons, all of them valid.

Conclusion
It is time for us in Ireland to face reality. We must recognise the fact of abortion in women’s reproductive
lives, and respect women’s autonomy and agency. Regardless of any personal views we may hold, we should
trust women to make the right decisions for themselves and their families and support them in whatever
decision they make. We do not believe that prohibition and coercion have any legitimate role in women’s
reproductive lives.
Women in Ireland deserve to have access to the highest standards of reproductive health care, and that they
are entitled to have their dignity, autonomy and equality upheld and respected by our laws and policies. We
believe therefore that the Irish people must be given the opportunity to repeal the Eighth Amendment in a
referendum.
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Presentation to the Citizens’ Assembly – Sunday 5 March 2017
On behalf of the Irish Catholic Bishops’ Conference, I wish to thank you for your invitation
and may I assure you of our prayers for the ongoing work of the Assembly. May I also say
that the Bishops of Ireland recognise the significant responsibility that has been placed on the
shoulders of each one of you and we wish to acknowledge the amount of work undertaken by
you to date, and done on a voluntary basis.
We would like to draw your attention to the submission which was previously prepared by
the Bishops’ Conference entitled Two Lives, One Love.
Three Perspectives
In your important work of discerning what decision to take regarding Article 40.3.3. of the
Constitution of Ireland - Bunreacht Na hÉireann, we would like to offer three perspectives
for your consideration:
a)
Our modern culture places a high value on individual rights. That is good. But these are
not exclusive. As a progressive and compassionate society we need to remember always the
rights of “others”. While interrelated, the child is not an extension of the mother. The child in
the womb is another human being, another person who possesses his or her own inalienable
rights. It is strange that in a culture that values individual rights, the most fundamental
personal right of all - the right to life - is increasingly being questioned and denied in the case
of the baby in the womb. And let us remember that we are talking about a baby in the womb.
For instance, most of us have heard, at some point, the good news of a pregnancy
announcement in our own circles, which would have been described as a “baby”. Even in our
contemporary celebrity culture, when the recent news broke of the high-profile pregnancies
of Amal Clooney, and Beyoncé, the media reports referred to their respective unborn
“babies”, and not to their unborn foetuses.
Many pregnant women will speak of the sense of wonder at the child growing within them
and of spending a lot of time speaking to their parents, sisters and friends about the wonder at
this special and natural phenomenon. They also read up on the internet or in books about their
own baby’s development. They find out when their baby’s heart starts beating (at the end of
the fourth week), when he or she can hear (18 weeks), at what stage a baby is fully
anatomically formed (24 weeks). All the personal feedback and material gleaned speaks of
“your baby” because that is exactly what is developing: a baby.
While we are all at different points on our life journey, we all have an innate sense of
responsibility towards each other, and this includes the vulnerable child in the womb. This
human “equality” is at the heart of the positive goal of Article 40.3.3.
b) A second perspective for your consideration. How a society responds to the weakest
and most defenceless is an indication of that society’s level of humanity. We can think here
of the situation of an unborn child with a life-limiting condition. We know from our own
families and from our pastoral experience in parishes just how distressing it is for a mother
and father to discover that the baby in her womb is seriously ill and, very possibly, may not
live. The situation is comparable to that of a born child or adult at an advanced stage of
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terminal illness. One of the particular challenges facing parents of unborn children with lifelimiting conditions is the lack of coordinated support for them. We believe a lot more needs
to be done to provide appropriate perinatal hospice services, which offer warmth, tenderness,
nutrition and hydration and, in that way, support parents in caring for their sick children until
natural death. This is a practical suggestion to support parents and their baby in their time of
most distress and this, rather than the repeal of Article 40.3.3, should be the focus and
determination of government policy. This is the life-affirming objective towards which we,
as a society, should all be working.
c)
A third perspective. To make any condition or situation of one human being, even if
that situation is difficult and sad, such a priority that it would harm another human being is an
essential loss of our own humanity. Some people argue that the right to life of the unborn
should be a matter of personal choice. While we acknowledge the profound pain and anguish
of difficult and challenging situations, we cannot support a suggestion that one person can
decide when it is time for another person to die. None of us can ever say, “I'm unlimited, my
freedom is unlimited, I can do away with what seems to limit my freedom”. That is a
temptation in our world today. However, the truly compassionate choice is never easy and
involves sacrifice.
To b responsible stewards of creation, responsible to one another in shaping a world
characterised by love for one another requires, we believe, firstly, that we recognise God the
Creator made each of us; and then we should recognise the other person as “another me”. To
serve the common good for this and for future generations - and especially to care for the
voiceless and the weak - we need to seek to avoid a culture where power can become the
domination of one person over another. And such an outcome, tragically, almost certainly
would result if we remove such a substantial principle as we have enshrined in our
Constitution where it refers to the “right to life of the unborn” and “due regard to the equal
right to life of the mother”.
It is only by tuning into God’s plan that values the uniqueness of each individual that we can
built a society that is a safe home for all. Each person in this room is unique! Once a society
begins to put a hierarchy on the value of life, it is in trouble. After all, we live in a civil
society that was instituted to affirm equality and freedom and to defend life. It is now our
opportunity to avoid taking a decision or course of action that would actually in the long run
be inimical to equality, freedom, and life.
Three points regarding Article 40.3.3.
There are a number of aspects of Article 40.3.3 that we believe to be significant and we
respectfully ask you to consider them in your deliberations:
a) Article 40.3.3 describes the right to life of the unborn as “equal” to the right to life of the
mother. It quite rightly does not place the right to life of the unborn above that of the mother.
On this important point, may I briefly clarify some popular misconceptions about Church
teaching on the subject of the right to life:
 The Catholic Church has never taught that the life of a child in the womb should be
preferred to that of a mother. By virtue of their common humanity a mother and her
unborn baby have an equal right to life.
 Where a seriously ill pregnant woman needs medical treatment which may, as a
secondary effect, put the life of her baby at risk, such treatments are always ethically
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permissible provided every effort has been made to save the life of both the mother
and her baby. Abortion, by contrast, is the direct and intentional destruction of an
unborn baby and is gravely immoral in all circumstances. Abortion is not a medical
treatment.
When, sadly, a baby dies naturally in the womb before birth, there is no question of
the mother being obliged to proceed with the pregnancy. There is now only one
“patient”, the mother. The mother becomes the sole focus of any medical care that is
required. Along with the father, the mother is entitled to the best pastoral care that we
can offer, as they grieve the loss of their child.

b) In Article 40.3.3, it is not the State “granting” the right to life to the unborn. The State
doesn’t have the power to “give” us the right to life. Rather the State in article 40.3.3. is
acknowledging that right as a fundamental right, which belongs to the unborn by virtue of his
or her being a person. A person is an individual member of the human family, to use the
description given in the Preamble of the Universal Declaration of Human Rights. While the
State doesn’t have the power to “give” us the right to life, a State parliament can legislate in
ways that diminish and radically eliminate the enjoyment of that right. The purpose of the
Eighth Amendment is to prevent such legislation.
c) Article 40.3.3 does not guarantee, in all circumstances, to be able to defend and vindicate
the right to life of the unborn, any more than it can in the case of people who are born and
living in our villages, towns and cities. The State does, however, guarantee to respect the
right to life of the unborn in its laws, just as it does in the case of other persons. The right to
life is unique, of course, because, in the absence of that right, no other civil or natural right
can be exercised, either now or in the future.
In recognising the challenging decision that you will soon have to make, it is our considered
view that Article 40.3.3 reflects the appropriate balance of rights of both the mother and baby
in the womb.
Thank you for listening and I look forward to answering any questions that you may have.
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Atheist Ireland
Paper to The Citizens’ Assembly
Making Abortion Illegal is Not a Settled Moral Value –
Our Laws Should Respect Individual Conscience.
1. About Atheist Ireland
1.1.Atheist Ireland is a representative and advocacy group founded in 2008. We are
a voluntary organisation with no paid staff. We receive no government funding or
grants and are reliant on membership contributions and donations. As a political
lobbying group Atheist Ireland is registered with SIPO (Standards in Public
Office). Atheist Ireland promotes atheism and reason over superstition and
supernaturalism, and we promote an ethical, secular society. We are participants
in the dialogue process between the Government and religious and philosophical
bodies. We campaign for separation of Church and State, the repeal of
blasphemy from the Irish Constitution and worldwide, the right for ex-Catholics to
formally defect from the Catholic Church, the removal of discriminatory religious
oaths and for a secular education system in Ireland. Please visit our website
www.atheist.ie for more information on our campaigns.
1.2.We participate in events organised by international human rights regulatory
bodies such as the United Nations, the Council of Europe and the OSCE. We
have organised two international conferences in Dublin: the World Atheist
Convention and an international conference on Empowering Women Through
Secularism.
1.3.Atheist Ireland is a member of the Coalition to Repeal the 8th Amendment. As an
organisation we have taken a pro-choice, human rights based stance on the
issue of abortion.
2. Speaker biography
Ashling O’Brien will be speaking on behalf of Atheist Ireland. Ashling is the Regional
Officer and Chair of the Dublin Regional Branch of Atheist Ireland. Ashling graduated
from the Trinity Access Programme for Mature Students in 2004, holds an honours
degree in Psychology from TCD and an MSc in Applied Psychology (Mental Health)
from University of Ulster.
3. Atheist Ireland supports the repeal of the 8th Amendment
3.1.The religiously-inspired or faith-based view on abortion holds no greater
authority than that of the non-religious or secular view. In fact the religiousinspired viewpoint on abortion holds less authority as it is opinion-based rather
than evidence-based.
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3.2.Atheist Ireland argues that the 8th Amendment to our Constitution is religiouslyinspired. In a secular, pluralist democracy people are free to hold whatever
religious, ethical and moral beliefs they wish, but they do not have the right to
impose those religious views on women who do not share those values.
3.3.The current situation in Ireland with regards to access to abortion does not
respect freedom of conscience. Each of us form our own individual ethical and
moral beliefs. For some of us those beliefs will be inspired by religion, for others
they will not be based on religious or faith-based beliefs. However each of us as
individuals form or own ethical and moral beliefs, our laws must be based on
human rights, compassion and the best available evidence.
3.4.In their submission to the Assembly the Iona Institute argue that holding a
referendum to repeal the 8th Amendment would be an abuse of democracy. But
let us not forget, it was a referendum in 1983 that got us into this position in the
first place. It is also worth noting that repealing the 8th Amendment does not
mean that pro-choice legislation would be introduced, although Atheist Ireland
would hope that this would be the case. Rather, it means that we could now have
a conversation about abortion without the restriction of the 8th Amendment.
3.5.Only a full repeal of the 8th Amendment will allow for us have this conversation
and only a full repeal of the 8th Amendment will allow for legislation that is
nuanced enough to address this issue. Atheist Ireland asks the Citizens of the
Assembly not to recommend any rewording of article 40.3.3., but rather to
recommend a referendum to be called, at the earliest possible date, that looks to
fully remove all reference to abortion from our Constitution.
4. The State must protect each individual conscience
4.1.Most Irish people are aware that the right to freedom of religion protects the
rights of those with a religious conscience. But this right goes further than that, it
is actually the Right to Freedom of Thought, Conscience and Religion which
means it also protects the conscience of atheists, the non-religious and those
who do not base their conscience on religious teachings.
4.2.The State should not impose laws on all citizens based only on the conscience
of people who broadly share a religiously-inspired view on abortion. It should
enable everyone to act in accordance with their own conscience, whether that
conscience is religious or non-religious.
5. Secular morality versus religious morality
5.1.Many Irish people assume that ethics and morality can only be based on a
religious value system. However, this is not the case. Religion is only one way in
which people form their ethics and morality. Religious-based morality comes
from commandments in holy books, dogma, traditions and from the authority of
religious leaders. There are approximately 126 different religions in Ireland and

2 of 5

Page E 790

2

religious-based morality varies between different religious belief systems and
can change over time within religions.
5.2.Secular morality is not based on any dogma, commandments from books,
traditions or on the authority of any leaders. Rather, secular based morality is
evidence-based, involves critical thought, is focused on the reduction of harm
and the increase of well-being and is grounded in human rights. Secular morality
holds that humans are neither inherently good nor inherently evil and that there
are seldom easy answers to the difficult questions. When society engages with
ethical dilemmas the goal must be the reduction of harm to the individual
members of our society.
6. Irish people have different moral values about abortion
6.1.In the A, B and C case in the European Court the Irish State claimed that the 8th
Amendment is a reflection of the ‘profound moral values’ deeply embedded in
the fabric of Irish society.
“The protection accorded under Irish law to the right to life of the unborn was
based on profound moral values deeply embedded in the fabric of society in
Ireland and the legal position was defined through equally intense debate” (1)
6.2.However, different Irish people have different moral values on abortion. For
many Irish people, both religious and non-religious, abortion is against their
moral conscience. No one who has a moral stance against abortion should ever
be pressurised into having an abortion. For other Irish people, denying women
access to abortion is against their conscience as it denies women bodily
autonomy.
6.3.The Irish State talks as if it was a settled moral value that abortion should be
illegal. There are issues on which moral values have been settled in Western
democracies, for example it is pretty much a settle issue that an unprovoked
assault or robbery should be illegal.
6.4.But abortion is different for two reasons; firstly there is far from a settled
consensus that abortion is morally wrong and secondly there is even less
support for the idea that abortion should be illegal and women who have
abortions should be criminalised.
6.5.Countries that have decriminalised abortion do not force women to have
abortions. Instead they respect the bodily autonomy of women, their right to
decide for themselves and they ensure that the health of the woman is given
priority over the foetus.
6.6.In order to protect the supposed ‘profound moral values’ of the Irish society the
8th Amendment denies access to abortion to women who have a different
conscientious view on abortion.
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6.7.Moral arguments were put forward to deny access to contraception, divorce and
marriage equality. We were told that the fabric of society would fall apart. This
has evidently not been the case. Rather, what we have achieved together is a
fairer, more compassionate society that respects its individuals.
7. The religious moral view on abortion as being the only or correct moral
choice for all must be challenged
7.1.Over the preceding weeks the citizens of the assembly have been presented
with clear, strong, evidence-based information on abortion. The religious
viewpoint will also present their arguments against abortion. The religious moral
argument on abortion makes some assertions that must be challenged.
7.2.In their submissions to the Assembly various religious bodies make a number of
claims on the morality of abortion:
7.2.1. In their submission the Irish Catholic Bishops Conference include
commentary on the issue of life limiting conditions and fatal foetal
abnormalities (although they wrongly conflate the two). The religious moral
argument that is presented is that despite the diagnosis of a fatal foetal
abnormality the woman should not have the choice of an abortion, but
rather should have to carry a pregnancy to its natural conclusion, be that
miscarriage or birth. This assertion is made, despite acknowledging the
distress that such a diagnosis causes. I would ask the Citizens to take the
time to read the submission made to the Assembly by the advocacy group
Terminations for Medical Reasons, an advocacy group of women and
couples who have personal experiences of having to travel to access
abortion services after receiving a diagnosis of a fatal foetal abnormality.
This submission, with its collection of personal experience, stands in stark
contrast to that of the Bishops Conference which does not acknowledge
that while for some the choice to carry a pregnancy is right for them, for
others the choice to terminate the pregnancy, while complex and painful, is
the right decision for them. It is worth stressing that for many people a
morality, and subsequent legislation based on this morality, that forces
women to carry such pregnancies to their natural conclusions is grossly
unjust, cruel and inhuman. Such morality undermines the dignity of women
and profoundly goes against their conscience.
7.2.2. In their submission the General Synod of the Church of Ireland recognises
that the Constitution is not the place to be dealing with matters of
healthcare, we welcome this. However, they consider abortion only to be
permitted in cases of ‘undeniable medical necessity’, Atheist Ireland
believes this approach is too limited and will not address all circumstances
were a woman will consider an abortion. We would like to draw the
Citizen’s attention to the lack of consensus between differing religious
morality.
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7.2.3. The Iona Institute claims that the pro-choice argument ignores the
humanity of the foetus. This is not the case. The pro-choice argument
acknowledges that a foetus is biologically a potential human, after all the
developing foetus most certainly has human DNA. However, the prochoice argument asserts that the woman is most definitely human. The
difference here is between biology and biography. The foetus is
biologically human, but does not have biography. The woman, on the other
hand has biography. She has hopes, aspirations and plans. She has
friends and family. She loves and is loved. She has people in her life who
rely on her. She has experiences and memories. She has autonomy and
rights. The humanity of the woman must be recognised and protected, she
cannot be reneged as a mere vessel or incubator. A woman does not
forfeit her biography once she is pregnant.
7.2.4. The Iona Institute also makes the argument that it is never permissible to
take the life of a human being, except maybe in self-defence. The problem
with this assertion is that it is a false equivalence. We simply cannot
continue to equate a fully grown woman with biography to a developing
foetus. As a society we must afford women the respect they deserve and
recognise their autonomy.
8. Abortion should not be dealt with in our Constitution
8.1.Access to abortion is a healthcare issue. We have dealt with no other health
care issues in our Constitution. This is because we understand that the
Constitution is not the place to deal with matters pertaining to healthcare.
8.2. Atheist Ireland requests that the Citizens should not only recommend that a
referendum on the 8th amendment is held at the soonest possible time, but that
it should not be replaced by any alternative wording. The 8th should be repeal
and not replaced.
8.3.Only a full repeal of the 8th Amendment will allow the Oireachtas to properly
formulate legislation on abortion in line with the highest standard of maternal
and healthcare practice, human rights and the best available empirical
evidence. Anything less than a full repeal will result in us simply having to return
to this issue over and over in the future.
Reference
1. http://hudoc.echr.coe.int/app/conversion/pdf/?
library=ECHR&id=001-102332&filename=001-102332.pdf
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Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Overview of Atheist Ireland
• Founded in 2008

• Voluntary, no paid staff, no Government funding or grants
• Member of Coalition to Repeal 8th Amendment
• Pro-choice human rights based stance on abortion
• Addressed Oireachtas Health Committee on abortion

www.atheist.ie

Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Faith-based morality no more authority than secular morality

• Faith is only one way people form ethics and morality
• Irish people have different moral values about abortion

• State has duty to protect individual moral conscience
• State has duty to formulate evidence-based legislation

www.atheist.ie
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Presentation to Citizens’ Assembly
Sunday 5th March, 2017

8th Amendment is religiously-inspired

• Religiously-inspired view is opinion-based not
evidence-based

• In a secular, pluralist democracy, people are free to hold
religious beliefs, but not to impose them on others

www.atheist.ie

Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Religious and atheists both have freedom of conscience

• Right to freedom of religion protects conscience of religious
• Right to Freedom of Thought, Conscience and Religion

also protects conscience of atheists & non-religious
• Irish abortion law does not respect freedom of conscience

www.atheist.ie
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Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Morality does not require a religious value system.

Secular morality is:
• Evidence-based, involves critical thought

• Focused on reduction of harm
• Focused on increase of well-being

• Grounded in human rights

www.atheist.ie

Presentation to Citizens’ Assembly
Sunday 5th March, 2017

A, B & C Case: Irish State claims ‘profound moral values’

• Different Irish people have different moral values on abortion
• For many, abortion is against their moral conscience

• For others, denying women access to abortion is against our
moral conscience, as it denies women bodily autonomy

www.atheist.ie
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Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Irish State talks as if abortion was a settled moral value

• No settled consensus that abortion is morally wrong
• Even less support for idea that it should be illegal

• To protect supposed ‘profound moral values’, State denies
abortion to women who have different moral values

www.atheist.ie

Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Three Assertions based on religious moral argument

1. Catholic Bishops Conference
Claims that, despite diagnosis of fatal foetal abnormality,

a woman must carry pregnancy to natural conclusion
(miscarriage or birth)

• Choice to proceed is right decision for some women
• Choice to terminate is right decision for other women
www.atheist.ie
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Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Three Assertions based on religious moral argument

2. Church of Ireland General Synod
Recognises that Constitution not place to address healthcare

Abortion only in cases of ‘undeniable medical necessity’
• This highlights lack of consensus even between different

religious moral approaches to abortion

www.atheist.ie

Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Three Assertions based on religious moral argument
3. Iona Institute

Claims pro-choice argument ignores humanity of foetus

• But unlike a foetus, a pregnant woman is a human person
• Difference is between biology and biography

• A foetus is biologically human, but has no biography
• A woman has biography
www.atheist.ie
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Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Summary of our 5 key points
1. The State should not impose laws on all citizens based on
the conscience of some mostly religious citizens
2. Constitution not the place to deal with healthcare matters

3. The 8th Amendment should be repealed, not replaced

www.atheist.ie

Presentation to Citizens’ Assembly
Sunday 5th March, 2017

Summary of our 5 key points
4. Only a full repeal of the 8th Amendment will allow Oireachtas
to properly formulate legislation on abortion
5. Anything less than full repeal will result in us having to return
to this issue over and over — typically after tragedies

www.atheist.ie
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Paper of

Church of Ireland
delivered to

The Citizens’ Assembly
on

05 March 2017
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Statement for the Citizens’ Assembly from the Church of Ireland
The Church of Ireland welcomes the invitation to speak to the Citizens’ Assembly. It acknowledges
the timescale given to the Assembly by the Government, but would like to note that the nature of the
Church’s polity prevents it from responding fully within a short space of time on a matter of such
exceptional human complexity and sensitivity. The Church of Ireland is a synodical Church which
develops policy guided by the prayerful consideration and discussion of bishops, clergy and laity.
Accordingly, this statement can be considered only a preliminary response.
While the Church of Ireland has consistently expressed the view that abortion should be confined to
situations of strict and undeniable medical necessity, it has also since 1983 publicly questioned the
wisdom of addressing such complex moral problems by means of amendments to the Constitution.
Indeed unfolding events and a range of tragic human cases over the past three decades have
demonstrated the deficiencies of the constitutional approach. However, we would wish to emphasise
that to review or question the value of the Eighth Amendment at this time is not by implication to call
for easy access to abortion. Rather, it is to suggest that those complex and hopefully rare situations in
which medical necessity might require termination of pregnancy would be more suitably addressed
through nuanced legislation. The Church of Ireland offers its good wishes and prayers to the
Assembly in its weighty duty of striving to find a way forward in this sensitive matter, so that the
rights of both mothers and the unborn may be duly balanced and careful reflection may take place
regarding the place of the Constitution in addressing complex moral and social matters.
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Papers Provided to
Members as Part of the
Deliberative Process
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Sunday 5 March

Member Reflective Exercise
The next meeting of the Citizens’ Assembly is taking place on the 22-23 April. That
weekend will be dedicated entirely to the discussion, agreement and voting on
recommendations that will be made to the Houses of the Oireachtas on the Eighth
Amendment.
The purpose of this exercise is to allow you to make comments and preliminary
suggestions on what types of issues you think should be voted upon or included on a ballot
paper. Comments and suggestions can refer to legal avenues and/or particular aspects of
the substantive issue.
Please note that any comments or suggestions you do make will not be viewed as an
indication of personal opinion or recorded as a vote in a particular direction.
The comments and suggestions provided by members will be used to help plan the work
program for the weekend of 22-23 April. You will have opportunities at that weekend to
make additional comments and suggestions about the content of the ballot paper.
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Weekend 5: 22nd and 23rd
April 2017
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Weekend 5: 22nd and 23rd April 2017
Topic: The Eighth Amendment of the Constitution
Saturday 22nd April
9.30

Private Session

Private

10.00

Welcome from the Chairperson

Public

10.10

Presentation of complete draft Ballot paper- Secretary to
the Assembly

Public

10.35

Explanation of wording on draft Ballot 1- Chairperson

Public

10.45

Feedback from members and Q&A

Public

11.00

Agreement on wording of Ballot 1 and explanation of any
agreed amendments

Public

11.05

Voting on Ballot 1/ Coffee

Public

11.35

Counting of the Ballots

Private

12.05

Announcement of results of Ballot 1

Public

The remainder of the agenda is dependent on the outcome of Ballot 1
12.10

Explanation of wording on draft Ballot 2 - Chairperson

Public

12.20

Member Roundtable Discussion on draft Ballot 2

Private

12.40

Feedback and Q&A from member discussion

Public

13.10

Agreement on wording of Ballot 2 and explanation of any
agreed amendments

Public

13.20

Voting on Ballot 2/ Lunch
Counting of the Ballots happening over lunch

Public/
Private

14.30

Announcement of results of Ballot 2

Public
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If discussing Ballot 4A
14.35

Explanation of wording on draft Ballot 4A - Chairperson

Public

14.50

Member Roundtable Discussion on draft Ballot 4A

Private

15.35

Coffee

Private

15.55

Feedback and Q&A from member discussion of Ballot 4A Public

16.45

Finalisation and agreement on wording of Ballot 4A
including explanation of any agreed amendments

Public

17.00

Concluding remarks by the Chair

Public

Alternatively, if discussing Ballot 3
14.35

Explanation of wording on draft Ballot 3 - Chairperson

Public

14.45

Member Roundtable Discussion on draft Ballot 3

Private

15.15

Coffee

Private

15.30

Feedback from members and Q&A

Public

16.05

Agreement on wording of Ballot 3 including explanation
of any agreed amendments

Public

16.20

Voting on Ballot 3/ Coffee

Public

16.50

Counting of the Ballots

Private

17.20

Announcement of Results and outline of next steps by
the Chair

Public
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Sunday 23rd April
If Voting on 4A
9.30

Address by the Chair to include Brief summary of
proceedings on previous day and introduction to voting on
Ballot 4A

Public

9.45

Voting on Ballot 4A

Public

10.30

Counting of Ballots

Private

Members reflection on further recommendations to be
referenced in the final report
11.30

Coffee

Private

11.45

Announcement of results, Concluding remarks and
Reflections from the Chair

Public

12.00

Conclusion

Public

If discussing either Ballot 4B or 4C
9.30

Address by the Chair to include Brief summary of
proceedings on previous day and introduction to draft
Ballot 4B or 4C

Public

9.45

Member Roundtable Discussion on draft Ballot 4B/4C

Private

10.30

Feedback and Q&A from member discussion on draft
Ballot 4B/4C

Public

11.15

Agreement on wording of draft Ballot 4B/4C including
explanation of any agreed amendments

Public

11.30

Voting on Ballot 4B/4C /Coffee

Public

12.15

Counting of Ballots

Private

Members reflection on further recommendations to be
referenced in the final report
13.15

Announcement of results, Concluding remarks and
Reflections from the Chair
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Citizens Assembly
Final Weekend on the Eighth Amendment of the Constitution
Outline of approach to be taken
Version 2- including further updates
Overview
This document attempts to capture how the final weekend on the Eighth
Amendment, on 22-23rd April will be structured and approached.
This version updates an earlier draft circulated to members on 28th March.
Purpose of final weekend
The purpose of the weekend is to focus exclusively on the recommendations to be
made by the Assembly. The weekend will take on a different structure to what
members have been used to the past four meetings; members will not receive any
further presentations or papers.
Broadly speaking the final weekend will comprise a series of important steps:
-

agreeing on the issues to be included in a ballot,

-

agreeing on the precise wording of the ballot; and finally

-

voting.

Depending on the decisions made by the Assembly on the fifth weekend, the
meeting may take a shorter or longer period of time. In planning for this weekend, we
have ensured that there is time for all approaches, even if less time is ultimately
required.
Preparation of a ballot paper in advance
At the end of the March meeting of the Assembly, members were invited to make
comments and preliminary suggestions on the types of issues you thought should be
voted upon or included on a ballot paper at the final weekend. Comments and
suggestions could refer to legal avenues and/or particular aspects of the substantive
issue. The Secretariat has collated all of these suggestions and this document has
informed the preparation of a draft ballot paper. This work is being led by the Chair,
with the assistance of the Expert Advisory Group and the Secretariat.
Given that the Assembly is first and foremost an exercise in deliberative democracy,
it is important that the members take ownership of the ballot. Given the legal
complexity of the Eighth Amendment it is necessary to prepare a draft ballot paper in
advance for consideration by the members. Significant time and effort has been
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invested in the preparation of this draft ballot paper to ensure that the version
circulated to members is structured appropriately, is comprehensive and legally
robust. A copy of this draft ballot paper is now being circulated alongside this
explanatory note.
Draft Ballot Paper and Agenda
The ballot paper has, by necessity, more than one question. The draft ballot paper is
quite a complex document and is sequential in nature, meaning that ballots are
dependent on the outcome of earlier ballots. Depending on the votes on earlier
questions, not all later questions in the ballot paper may be reached.
It is hoped that the ballot paper should be capable of being understood as a
standalone document. However, significant time is given in the agenda to explaining
the proposed overall structure at the very start of the weekend, to ensure that the
members understand the implications of each vote on subsequent ballots.
Time is also allocated in the agenda to explain the chosen wording for each ballot. In
each case this explanation will be provided by the Chair. Time is also set aside for
roundtable discussion and Q&A on each individual ballot to allow the members
sufficient time to examine the draft and ask questions. Finally, time is provided in the
agenda to allow the secretariat to revise the ballot in each case as required.
Given that it is not possible to know the outcome of each vote in advance, the
agenda takes account of these possibilities and as such there are multiple possible
running orders. While this is somewhat more complex, it is hoping that in preparing
for each eventuality in this way, the time available for discussion will be used as
efficiently as possible.
Mechanism for agreement on ballot paper
Any suggested amendments may be incorporated by agreement following
consideration by the Chair. The Chair will be mindful of potential inconsistencies
which any change may have in other parts of the ballot paper.
The Chair considers that the most manageable and efficient mechanism to allow for
amendments to be incorporated and to seek members’ agreement is to broadly
follow the approach taken by the Convention on the Constitution as follows:
Where there have been no suggested amendments to original wording as suggested
- To seek agreement the chair will ask the Assembly formally if they accept the
wording of the ballot as proposed. She will move forward based on the sound
of 'yes' or ‘no’ from the floor;
- In instances where there are audible 'nos', the chair will then move to a show
of hands;
- The decision will then be taken to move forward on the basis of the views of
the majority.
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Where there have been suggested amendments to original wording as suggested
which following consideration by the Chair are suitable for inclusion
- Any suggested changes from the members will be considered by the Chair;
- Where the Chair considers these suitable for inclusion, the text will be
updated and put up on screen so that each member is clear about the revised
wording being proposed;
- To seek agreement the chair will ask the Assembly formally if they accept the
revised wording of the ballot as proposed. She will move forward based on
the sound of 'yes' or ‘no’ from the floor;
- In instances where there are audible 'nos', the chair will then move to a show
of hands;
- The decision will then be taken to move forward on the basis of the views of
the majority;
- In the event that the Assembly does not agree with the proposed revision, the
original wording will then stand and be voted on.
As it is not possible to predict the feedback from members on each ballot, there will
need to be flexibility in the agenda to allow discussion to take place, while at the
same time ensuring that the Assembly fulfils its requirements over the course of the
weekend.
Expertise available to the Citizens over the weekend
During the discussion on each element on the ballot, it is envisaged that the
members may have questions about legal or medical issues. Members may also
have specific comments about wording which they may seek clarification on. In
anticipation of this, the relevant members of the Expert Advisory Group will be
available during the Q&A and feedback sessions. For this weekend, they will fill the
role that was filled by external experts on previous weekends.
In addition, Justice Laffoy will have independent legal advice available to her over
the weekend.
Voting
According to the resolution approving establishment of the Assembly:
“all matters before the Assembly will be determined by a majority of votes of
members present and voting, other than the Chairperson who will have a casting
vote in the case of an equality of votes”.
For your information, the Chair has decided to enlist independent oversight of the
voting process. Mr. John Fitzpatrick, retired returning officer for County Dublin,
together with a small team working with him, will be available at the weekend to
provide his expertise on the following matters:

Page E 821

-

The mechanism and infrastructure to be put in place for voting to be carried
out in secret (e.g. the use of voting booths and ballot boxes);

-

The counting of ballot papers and the accurate presentation of results.

Mr. Fitzpatrick has already provided the Secretariat with advice in relation to the
structure of the ballot and the time allocated on the Agenda for voting and counting
of the votes.
Voting will be done in secret. The process for each vote, irrespective of the number
of ballots will be the same and is as follows:
-

Members will register for and collect each ballot paper individually; ballots will
not be individualised, but the Secretariat will keep a record of how many ballot
papers have been issued which Assembly members collected their ballot
paper;

-

Each Ballot will be differentiated by different colour paper;

-

Members will then move on to cast their ballot in a booth. Members will be
familiar with the booths being used as they are the same as those used in
general/local elections and referendums. To allow the voting to happen as
quickly and efficiently as possible there will be three booths in total;

-

Completed ballot papers will then be placed in locked ballot boxes;

-

Full details of where each of these steps will be carried out in the Tara Suite
will be provided in the private session on Saturday morning.

Announcement of Results
It is intended that the headline results of each ballot will be announced as soon as
the votes have been counted and verified. The announcement will be done by the
Chair in public session. Depending on the outcome of Ballot 1, there may be more
than one vote and announcement over the weekend.
The votes will be presented in absolute terms as well as in percentage terms. This
means that the results of the ballot will be more transparent in providing exact details
of the number of members present and voting on the day. This approach is
consistent with voting norms.
Once the counting has been concluded and verified, the ballot papers will be
retained by the Secretariat until the work of the Assembly has been completed, after
which they will be destroyed.
Miscellaneous Recommendations
Based on the feedback from members at the March meeting, where members were
invited to make comments and preliminary suggestions on what types of issues you
thought should be voted upon, it is clear that some members would like to see wider
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policy issues, as distinct from just legal changes, reflected in the recommendations
of the Assembly.
Given the complexity of the focal point of the voting over the weekend, the Chair has
decided that it will not be possible to have voting on a broad range of wider policy
issues. However, it is critical that these are sought from members and captured in
the final report.
As such members were encouraged in the earlier version of this document to begin
thinking about any additional recommendations which they may wish to make. At the
April meeting, members will be provided with a response form to allow them to
record any ancillary recommendations they may have in addition to, or as a result of,
the main voting on the substantive issue. This will then be gathered and collated by
the Secretariat and any consensus issues emerging will be included and reflected as
recommendations in the final report.
Live-streaming and Presence of media/ observers in the room
As was the case with previous meetings, the agenda for the day will move between
public and private sessions. As always, the roundtable discussions will allow
deliberation by members in private. It is intended that the Q&A and feedback
sessions will take place in public as normal.
Voting will be also done in public (i.e. with the media and observers present in the
room and with live streaming happening). Having consulted with our expert John
Fitzpatrick, the envisaged room set up will allow for this while at the same time
preserving the secrecy of the ballot. This will be explained in detail in the Private
Session on the Saturday morning. We will however position one of the booths in
such a way to allow the wishes of any members who explicitly do not wish to be
filmed to be accommodated. Please contact the Secretariat if this is an issue for you
as soon as possible to allow us to plan accordingly.
Final Report
The resolution approving establishment of the Assembly states:
That Dáil Éireann
Approves the calling of a Citizens’ Assembly to consider the following matters and to
make such recommendations as it sees fit and report to the Houses of the
Oireachtas.
Following the conclusion of the Final weekend on the Eighth Amendment the Chair
will begin work on the Final Report. The result of the vote at the April meeting will be
the most significant content of the report, together with the miscellaneous
recommendations gathered from the members. The Chair will also use the
opportunity to provide details of the full suite of materials presented to the Assembly,
and to describe in detail the process and background to the Assembly.
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Once the Report is finalised, it will be circulated for information to members by email/
hardcopy before being presented to the Oireachtas.
It is the Chair’s intention to finalise the report by the end of June 2017 at the latest.
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Citizens’ Assembly
Note on Voting Arrangements and Procedure for Final Weekend on
the Eighth Amendment
22nd/ 23rd April 2017

Background
This note supplements material already provided to the members of the Citizens’
Assembly in the note entitled ‘Outline of approach to be taken- Version 2’.
According to the resolution approving establishment of the Assembly:
“all matters before the Assembly will be determined by a majority of votes of members
present and voting, other than the Chairperson who will have a casting vote in the case
of an equality of votes”.

Voting Arrangements
Voting will be done in secret and will be anonymous. The process for each vote,
irrespective of the number of ballots will be the same and is as follows:
-

Members will register for and collect each ballot paper individually; ballots will not
be individualised, but the Secretariat will keep a record of how many ballot
papers have been issued and which Assembly members collected their ballot
paper;

-

Each of the Ballots which are designated 1, 2, 3, 4A, 4B, 4C will be differentiated
by different colour paper;

-

Members will then move on to cast their ballot in a booth. Members will be
familiar with the booths being used as they are the same as those used in
general/local elections and referendums. To allow the voting to happen as
quickly and efficiently as possible there will be three booths in total;

-

Completed ballot papers will then be placed in locked ballot boxes;
1
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-

Full details of where each of these steps will be carried out in the Tara Suite will
be provided in the private session on Saturday morning.

Announcement and Presentation of Results
It is intended that the headline results of each ballot will be announced as soon as the
votes have been counted and verified. The announcement will be done by the Chair in
public session. Depending on the outcome of Ballot 1, there may be more than one vote
and announcement over the weekend.
When the result are announced the following information will be provided:
 about the number of Citizens eligible to vote;
 the number of citizens who voted. In theory this figure should be the same as
the first, but there may be reason why a discrepancy might arise, for example
if a citizen decides not to cast their ballot;
 the outcome of the vote. The results will be presented in absolute terms as
well as in percentage terms.
Once the counting has been concluded and verified, the ballot papers will be retained
by the Secretariat until the work of the Assembly has been completed, after which they
will be destroyed.

Determining the Majority
The following explanation is provided to clarify how it is intended to present the results
of each of the Ballots. In each case clarification is also provided about how the majority
will be determined in respect of each of the Ballots as they are currently drafted.
Ballot 1:
The results will provide details of the number of votes cast in respect of Option 1 and
Option 2.
A majority will be determined by reference to the total votes cast in favour of Option 1
and Option 2.
2
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Ballot 2:
The results will provide details of the number of votes cast in respect of Option 1, Option
2 and Prefer not to state an option.
A majority will be determined by reference to the total votes cast in favour of both
Option 1 and Option 2.
Ballot 3:
The results will provide details of the number of votes cast in respect of Option 1, Option
2 and Prefer not to state an option.
A majority will be determined by reference to the total votes cast in favour of both
Option 1 and Option 2.
Ballot 4A, 4B and 4C Part 1:
In Ballots 4A, 4B and 4C, the column where a citizen expresses their opinion have been
alphabetised.
- The first column, never for this reason, is listed A;
-

the middle three, up to 12 weeks gestation only, up to 22 weeks gestation only,
and with no restriction as to gestational age, are listed B1, B2 and B3; and

-

the last, prefer not to state an opinion, is listed C.

The middle three have been grouped in order to facilitate reporting of the results of the
voting. Each option listed under B permits the termination of pregnancy up to certain, if
any, gestational limits. As such these will be added together in the initial reporting,
because collectively they represent all votes cast as to gestational limits on the
termination of pregnancy or no gestational limit.
In reporting, the votes cast in each option listed under B, will then be broken down to
show how the citizens have voted in relation to gestational limits, or none.
In relation to this ballot a majority for each individual recommendation will be
determined in the initial reporting by reference to the votes cast for recommendations A
and recommendations B1, B2 and B3 combined.

3
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Ballot 4C Part 2:
The results will provide details of the number of votes cast in respect of Column I and
Column II and Prefer not to state an option.
However for the avoidance of doubt, a majority will be determined by reference to the
total votes cast in favour of both Column I and Column II

Casting Vote
The Oireachtas resolution provides that ‘the Chairperson (who) will have a casting vote
in the case of an equality of votes ‘.
If in any of the ballots there is an equality of voting, the Chair will have the casting vote
as provided for in the Resolution of the Oireachtas.
If in Ballots 4A, 4B or 4C Part 1, in respect of any of the 8 reasons there is equality of
voting on recommendations B1, B2 and B3, the Chair will have the casting vote here
also as provided for in the Resolution of the Oireachtas.
In practical terms, as we will to publish the actual number of votes cast for each ballot
as well as the percentages, any required casting vote will be done by means of a
verbal statement by the Chair.

Spoiled Votes
In national elections a vote which does not express a clear preference or which
expresses multiple preferences is a spoiled vote. For the purposes of voting at the
Citizens Assembly these categories will apply as follows:
1. The voter does not mark an X against any option for one or more questions.
This should not be treated the same as a voter who has specifically marked an X
in the "Prefer not to state an opinion” because in the latter case the intention of
the voter is clear whereas in the former it is not clear whether the voter did not
wish to express a preference or whether they simply overlooked that particular
question. Therefore a ballot or part of a ballot which does not contain one X
4
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mark should be counted as a spoiled vote for that particular question. That
would not affect the validity of other questions on the same ballot paper.
2. The voter marks an X against more than one option in a single question. In this
case it is again not possible to determine the intention of the voter so the vote
should be treated as invalid.

ENDS

5
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Information Note prepared for the Members of the Citizens’
Assembly on differences between the Convention on the
Constitution and the Citizens’ Assembly and the
Convention approach to voting
Background
Like the Citizens Assembly, establishment of the Convention on the Constitution was
approved by Resolutions of both Houses of the Oireachtas. The Convention, under
the chairmanship of Tom Arnold, held its inaugural meeting in December 2012 and
its last meeting in February 2014.
It produced 9 Reports and made 38 recommendations in total, 18 of which would
require constitutional change. A full list of these is provided as an appendix to this
document. The previous Government responded to all of the Convention’s Reports
during its term in office.
The two referendums held in May 2015 were based on Convention
recommendations, on reducing the age threshold for Presidential candidates and on
same-sex marriage. The previous Government accepted a number of other
recommendations made by the Convention including amending Standing Orders in
the Houses of the Oireachtas to allow for a secret ballot to elect the Ceann
Comhairle, adoption of the d’Hondt system for Committee chairs and the
establishment of an Electoral Commission.
The Convention also recommended that a referendum be held to give Irish citizens
living outside the State a right to vote in Presidential elections, to which the
Taoiseach recently announced the Government was committed.
Comparison with the Citizens’ Assembly
A number of fundamental differences exist between the Convention and the
Assembly.
 Composition
The Convention consisted of 100 members - 33 politicians and 66 citizen members,
plus the Chair.
1
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 Topics/Meetings
With the exception of one topic (Electoral Reform), the Convention considered each
topic over the course of one, single weekend. Electoral Reform was considered over
two weekends.
This meant there was comparatively little time to get into a detailed examination of
each topic. The Saturday consisted of presentations from experts, advocacy groups
and roundtable discussions and the Sunday morning was dedicated to ballot paper
formation and voting.
As members of the Assembly will be aware, the Eighth Amendment is being
considered over five weekends, with the final weekend being dedicated to the
recommendations to be made to the Oireachtas. The remaining topics on the
Assembly’s work programme will follow the same format as the Convention on the
Constitution.
 Reports
The Convention submitted its separate Reports and recommendations in respect of
each topic to the Houses of the Oireachtas, and the Government then provided a
response.
In the case of the Eighth Amendment of the Constitution, the Resolution states that
the Assembly’s Report will be referred for consideration to a Committee of both
Houses of the Oireachtas. That Committee will in turn bring its conclusions to the
Houses for debate. This marks a change from what previously occurred with the
recommendations made by the Convention.
The Assembly will report and make recommendations to the Houses of the
Oireachtas on the remaining topics in the same way as was done for the Convention.
In all cases, and in keeping with the procedure for the Convention on the
Constitution, the Government will then provide in the Houses of the Oireachtas a
response to each recommendation, and if accepting of the recommendation will
indicate the timeframe it envisages for the holding of any related referendum.

Voting on Recommendations/ Ballot Papers at the Convention
The Convention operated using the following principles regarding balloting. The
approach to be taken at the Assembly meeting in April is provided in detail in a
separate paper.
2
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A draft ballot paper was prepared by the Convention’s Academic and Legal
Support team on the Saturday night and presented to the members on the
Saturday night/ Sunday morning for discussion.
Time was provided on the Sunday morning for discussion amongst the members,
and for clarification by relevant experts about the wording on the ballot paper.
The format for this varied between roundtable discussions followed by Q&A
session, or simply Q&A sessions. The structure was in many cases determined
by time pressures.
Agreed changes were incorporated into a revised ballot paper (sometimes in
advance of the public session). It should be noted that the time available for
revisions was limited and this has a significant impact on the Chair’s ability to be
responsive to suggestions.
The wording of the ballot papers was then agreed by the members. This was
done by simply asking the room and moving forward based on the sound of 'yes'
or ‘no’ from the floor. In instances where there were audible 'nos', the chair then
moved on to a show of hands. The decision was then taken to move forward on
the basis of the views of the majority.
The ballot papers were available in English and Irish, at the request of some of
the members of the Convention. The requirement to translate the ballot paper
once agreed had a significant impact on the time available for discussion.
Members voted at their tables and placed their ballots in ballot boxes on the
platform, observed by the Chairman and the Secretary to the Convention.
The votes were counted at the back of the room (in full sight) by two members of
the academic team, and two Convention members acting as observers.
The results were put on a Powerpoint slide and delivered to the Chair for him to
announce. In all cases the announcement was made before the conclusion of the
Sunday meeting at 1pm.
The results were presented in percentage terms.
The ballot papers were destroyed after the count (they were destroyed some
months afterwards).

March 2017
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Appendix
Convention on the Constitution: Ballot Papers
First Report on Reducing the Voting Age and the Presidential Term
in Office
Convention Recommendations

After some discussion, it was agreed that the voting should be taken in three parts: first to
consider the issue of whether to recommend reform or not, second to consider the detail of
the reform in question, and third to consider other prominent themes that had emerged in
the discussion.

Table 1: Voting Age (percentage)
Yes

No

No
opinion

52

47

1

17

16

No
opinion

39

48

14

Yes

No

Don’t
know

Reduce the age of candidacy

42

51

7

Reduce voting age for some types of elections only (e.g.
local elections)

28

68

5

Are you in favour of reducing the voting age for all
elections?

If the Convention favours a change, would you prefer …

Table 1 reports the results of the votes relating to the voting age. There was a small
majority (52 percent) in favour of the proposal that the voting age should be reduced. In the
second part of the ballot where the members were asked to consider between whether to
reduce to age 17 or age 16, the stronger support was for the latter, which received a
plurality (48 percent) of the vote. Neither of the two issues being voted on in the third part
4
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of the ballot received majority support, with majorities against (of 51 percent and 68
percent respectively) reducing the age of candidacy from the current age of 21 and reducing
the voting age only for certain types of elections such as local elections.

Table 2: Presidential Term (percentages)
Yes

No

No
opinion

43

57

0

Align

Don’t
align

No
opinion

14

80

6

Yes

No

Don’t
know

Give citizens a say in the nomination process

94

6

0

One-term presidency – seven years

44

44

12

One-term presidency – five years

14

78

8

Reduce the age of candidacy for presidential
elections

50

47

3

Reduce the presidential term to five years

If we reduce the presidential term, should it be
aligned with the local and European elections?

Table 2 reports the results of the votes relating to the presidential term. On the main
question – the first part of the ballot paper – there was a majority (of 57 percent) against
the proposal of reducing the presidential term. On the second question (of the detail of any
change that might be recommended) there was a clear majority (80 percent) against the
proposal that a reduced presidential term might be aligned with European and local
elections. In short, the principle of reducing the presidential term was not supported by the
Convention.
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On the supplementary issues that were voted on (the third part of the ballot paper) there
was virtual unanimity (94 percent support) for the proposal that the citizens should be given
a say in the presidential nomination process. There was the narrowest of support (50
percent in favour, 47 percent against) for reducing the age of candidacy for presidential
elections. Finally, one-term presidencies were not favoured

6
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Second Report on the Role of Women in the Home
Convention recommendations - Amending the clause on the role of women in the home.
Article 41.2 of the Constitution
41.2.1° In particular, the State recognises that by her life within the home, woman gives to the State
a support without which the common good cannot be achieved.
41.2.2° The State shall, therefore, endeavour to ensure that mothers shall not be obliged by
economic necessity to engage in labour to the neglect of their duties in the home.
Yes
11%

No
88%

No opinion
1%

Delete

Amend/Modify

No opinion

12%

88%

0%

Yes

No

No opinion

Make it gender-neutral to include other carers in
the home

98%

2%

0%

Do you want to include carers beyond the home?

62%

31%

7%

Should the clause (art. 41.2) be left as it is?

If the clause (art. 41.2) were to be changed
would you delete it or amend/modify it in some
way?

In the event that the Convention supports
change, what change or changes would you
support?

Noting that Art.41.2.2 says ‘The State shall, ... endeavour to ensure that [mothers]
shall not be obliged by economic necessity to engage in labour to the neglect of
their duties in the home’, what level of obligation should be placed on the State (on
a scale of 1-5) ?
1 - Endeavour to support

20%

2

4%

3 - Provide a reasonable level of support

35%

4

12%

5 – Shall support

30%

7
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Third Report on Same-Sex Marriage
Convention Recommendations
Following a lengthy discussion of the detail of the ballot paper below, including the
consideration of a number of alternatives, the members of the Convention decided to
confine the issues for ballot to those directly associated with the subject matter in the terms
of reference i.e. the provision for same-sex marriage.

Should the Constitution be changed to allow for
civil marriage for same sex couples?

Yes

No

No opinion

79

19

1

If the Constitutional Convention votes in favour of change, what form
should this amendment take?
The amendment should be permissive (e.g., ‘the State may enact laws
providing for same sex marriage’)
The amendment should be directive (e.g., ‘the State shall enact laws
providing for same sex marriage’)
No opinion

In the event of changed arrangements in
relation to marriage, the State shall enact laws
incorporating necessary changed arrangements
in regard to the parentage, guardianship and
upbringing of children.

Mark X
in ONE box
17
78
1

Yes

No

No opinion

81

12

2

8
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Fourth Report on the Dáil Electoral System
Convention Recommendations
The votes on the first ballot paper that were most related to the main theme of these two
weekends. On the question of whether the existing electoral system (PR-STV) should be
changed at all, the majority (54%) voted in favour. This was followed by two questions
specifically designed to reflect the changes that members were looking for, namely: (1) to
keep the existing electoral system (79% voting against the alternative electoral system on
offer – MMP), and (2) to make two key changes to the existing electoral system – ensuring
that no constituency size should be less than a 5-seater (86% in favour), and replacing the
alphabetical ordering of candidates on the ballot paper (67%).
Given the result of the second vote – against MMP – the fourth vote was made redundant,
though even here the level of attachment to PR-STV is notable (60% of members would
have wanted PR-STV to be at the core of any MMP system that might have been adopted).
Finally there were two votes aimed at reflecting members’ opinions on the question of the
size of Dáil Éireann, which indicated strong support (49%) for greater than 159 members. As
things stand, the number of members will be reduced to 158 at the next General Election.
Electoral Systems
1. Should we change our existing PR-STV electoral system? *
Yes

No

No opinion

54

45

1

2. Should we replace our existing PR-STV electoral system with MMP? *
Yes

No

No opinion

20

79

1

3. In the event that the Convention votes for changes to our existing PR-STV electoral
system, which of the following should be considered?
Yes

No

No opinion

Larger constituencies (smallest
constituency size will be 5-seaters)

86

13

1

Changing the alphabetical order of

67

16

17
9

Page E 839

candidates on the ballot paper

4. In the event that the Convention votes to replace our existing PR-STV electoral
system, what form of MMP should be adopted?*
Classic MMP with single-seat constituencies and a party
list

13

MMP with multi-member STV for constituency counts

60

No opinion

25

5. Should we change the number of members of Dáil Éireann?*
Yes

No

No opinion

37

59

4

6. In the event that the Convention votes to change the number of members of Dáil
Éireann, what range would be most appropriate?*
100-130

130-158

159+

(1 per 40k–50k electorate)

(1 per 30k–40k electorate)

(1 per < 30k electorate)

12

38

49

* a constitutional amendment would be required

Other changes to the electoral system
The second ballot paper contained four sets of votes. First, there were six items – an
electoral commission, extending polling hours/days, postal voting, the electoral register,
‘measures to improve voter turnout’, education programmes in schools – that shared in
common a desire on the part of the members for more to be done to improve electoral
turnout. On all six items the votes were overwhelmingly (in one case unanimously) in favour
of change.
The members next voted on the question of non-parliamentary ministers in government,
with the majority voting in favour of the two main alternative approaches that had been
discussed: non-members of the Oireachtas as ministers (55% in favour) and requiring TDs to
resign their seats on being appointed minister (59% in favour).
Finally, the members had two sets of votes on the issue of direct democracy, with the basic
principle receiving strong support (83% in favour), with adequate safeguards to ensure that
no measures could be adopted that would have the effect of undermining citizens’
10
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fundamental rights. There was also strong support for the two main forms it might take:
80% favoured the right for citizens to petition on influencing the (constitutional and nonconstitutional) legislative agenda; 78% favoured the right to petition for referenda. Time
didn’t permit a more detailed consideration of the merits of this issue.
7. What other electoral system-related changes should be considered?
Yes

No

No opinion

The Establishment of an Electoral
Commission

97

1

1

Extending polling hours/days

89

11

0

Greater access to postal voting

91

8

1

Improving the accuracy of the
electoral register

100

0

0

The introduction of measures to
improve voter turnout

96

1

3

Introduction of relevant education
programme in schools

95

0

5

Yes

No

No opinion

Should Dáil Éireann be permitted to
appoint non-members of the
Oireachtas as Ministers?

55

42

3

Should members of the Dáil be
required to resign their seats following
appointment to ministerial office?

59

40

1

8. Non-Parliamentary Members of the Government *

9. Should ‘direct democracy’ (i.e. citizens’ initiatives) with adequate safeguards be
introduced? *
Yes

No

No opinion

83

16

1

11
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10. In the event that the Constitutional Convention votes in favour of direct democracy, which
of the following should it apply to: *

Placing items on, or removing
them from, the legislative
agenda

Requiring constitutional
referenda to be held

Yes

No

No opinion

80

19

1

78

17

4

* a constitutional amendment would be required
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Fifth Report on Amending the Constitution to give citizens resident
outside the State the right to vote in Presidential elections at Irish
embassies, or otherwise
Convention Recommendations
Following a lengthy discussion of the detail of the ballot paper below, including the consideration of
a number of alternatives, the members of the Convention agreed to make recommendations on the
following issues – the content and nature of the discussion can be seen in more detail in Chapter 7:

Should citizens resident outside the
State have the right to vote in
Presidential elections?

Should citizens resident in Northern
Ireland have the right to vote in
Presidential elections?

Yes

No

Undecided/ No
opinion

78%

21%

1%

Yes

No

Undecided/ No
opinion

73%

20%

7%

Which of these citizens living outside the island of Ireland should have the right to vote in
Presidential elections? (Mark X in ONE box)

All Irish citizens resident outside the island of Ireland

36%

Just citizens who have lived in Republic of Ireland.

26%

Just citizens who have lived in Republic of Ireland as adults and who
have left for a period of time (see below)

27%

Undecided/No opinion

11%

If there should be a time limit on how long citizens resident outside of the island of Ireland can
have a vote, what should that be? (Mark X in ONE box)

No time limit

38%

Voting rights
only for 5
years abroad
or less
14%

10 years

15 years

20 years

25 years

17%

20%

6%

4%
13
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Sixth Report on Blasphemy
Convention Recommendations
The result of the ballot was that a clear majority of Convention members favoured (a) the removal
of the offence of blasphemy from the Constitution, (b) its replacement by a general provision to
include a prohibition on incitement to religious hatred; and (c) the introduction a new set of detailed
legislative provisions to include incitement to religious hatred. The detailed ballot results were as
follows:
1. Should reference to the offence of blasphemy in the Constitution be kept as it is?

Yes

No

38%

61%

Undecided/
no opinion
1%

2. In the event that the Convention favours change to the Constitution, should the offence of
blasphemy be:

Removed altogether

38%

Replaced with a new
general provision to
include incitement to
religious hatred
53%

Undecided/
no opinion
9%

3. Should there be a legislative provision for the offence of blasphemy?

Yes

No

49%

50%

Undecided/
no opinion
1%

4. In the event that the Convention favours a legislative provision, it should be:

The existing legislative
blasphemy provision
11%

A new set of detailed
legislative provisions to
include incitement to
religious hatred
82%

Undecided/
no opinion
7%

14
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Seventh Report on Dáil Reform
Convention Recommendations

1. Amendments to the Constitution
Yes

No

No opinion

Reference to the Office of the Ceann Comhairle
should be enhanced to give it more status.

88

7

5

Secret ballot to elect the Ceann Comhairle

88

12

0

Include reference to Committees in Constitution

76

9

15

Refer
elsewhere for
further
consideration

Yes

No

53

11

36

Yes

No

No opinion

85

8

7

The Dáil Reform Committee should bring forward
proposals for genuine reform, reflecting the
Convention discussion

99

0

1

Introduction of Family-friendly hours

63

20

17

Amend Article 17.2 of the Constitution (relating to
prior government approval for expenditure
proposals)

Changes to Standing Orders (Dáil rules) or Parliamentary Practice
1. Dáil Reform

Dail Reform Committee should include external
members and former TDs

15
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2. Ceann Comhairle

Secret ballot to elect the Ceann Comhairle (which
may require constitutional change)
Members set the Dail agenda (ensuring adequate
time for debate) in a forum chaired by the Ceann
Comhairle

Yes

No

No opinion

88

11

1

73

18

9

Yes
84

No
11

No opinion
5

93

5

1

70

14

16

89

8

3

Yes

No

No opinion

84

15

1

Yes

No

68

11

3. Committees

Proportionate allocation of committee chairs and
secret ballot for their election
More technical and professional resources to the
committees
The Working Group of Committee Chairs (like the
House of Commons Liaison committee) should be
given the power to call Taoiseach
Have a ‘committee week’ each month the Dail is
sitting, with only Leaders’ Questions taken in a Dail
plenary session

4. Whip

More “free votes” on Dáil and committee business

5. Financial matters

Create procedure to allow all TDs to make
recommendations that involve a charge on the
public purse, or the People

Refer
elsewhere for
further
consideration
21
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Eighth Report on Economic, Social and Cultural Rights
1.

Amendments to the Constitution

1.

Yes

No

No
opinion

In principle, should the Constitution be amended to
strengthen the protection of Economic, Social and
Cultural rights?

85%

15%

2.

Now

Elsewhere

No
opinion

In the event that the Convention votes in favour of
reform, does the Convention wish to make
recommendations now or refer it elsewhere for
further consideration of the implications of possible
reforms?

56%

43%

1%

3. If the Convention wishes to make recommendations on the issue now, which options are best?
(Rank in order of your preference, 1, 2, 3)*
Option1: Update Article 45 but keep the first paragraph (“…principles of social
policy… for the general guidance of the Oireachtas… not… cognisable by any
Court”)
Option 2: Insert provision along the lines that the State shall endeavour to
progressively realise ESC rights, subject to maximum available resources, and
that this duty is cognisable by the Courts
Option 3: Insert provision that the State shall progressively realise ESC rights,
subject to maximum available resources and that this duty is cognisable by the
Courts

24%

16%

59%

*none of the above are intended to diminish the level of protection already afforded in the
Constitution
4. In the event that the Convention wishes to make recommendations on the issue now, are there
specific additional rights that should be enumerated in the Constitution?

Housing
Social security
Essential health care
Rights of people with disabilities

Yes

No

84
78
87
90

8
12
6
3

No
opinion
8
10
7
7
17
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Linguistic and cultural rights
Rights covered in the International Covenant on ESC
Rights

75
80

15
10

9
10

18
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Ninth Report on Conclusions and Final Recommendations
Ballot results - constitutional amendments which Convention members feel
should be considered by the Government, the Oireachtas or any future
Convention.
Issue

% vote
52%

Environmental Protection
Seanad Reform

52%

Local Government Reform

35%

Definition of the Family

29%

Separation of Church and State – secularisation of the Constitution

27%

Right to Die – providing for an assisted peaceful death

21%

Courts Service and the appointment of Judges

19%

Private Property Rights

17%

Abortion – the repeal of Article 40.3.3

15%

Bill of Rights – the further protection of human rights

15%

The Referendum Process

15%

The Irish Language

14%

Constitutional provision for Freedom of Information

12%

Pensions

12%

Constitutional provision Equality budgeting

12%

Constitutional provision for the Ombudsman

10%

Mental Health

10%

Right to vote for all citizens in all elections

10%

Amendment of the Preamble

8%

Role and powers of the President

6%

International relations, Third-level education, Economic Policy and issues
associated with the referendum on same-sex marriage
Official recognition of Irish sign language, Official name of the State,
Animal rights, Children’s rights, Role of the Comptroller & Auditor General,
Gender Recognition, Awarding of Honours, Civil service Reform,
Immigration, “Recall” Voting, a general revision of the Constitution.

(Each) 3%

(Each) 1%
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Draft Ballot Paper
Prepared by Secretariat and Expert
Advisory Group
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Ballot 1
The Oireachtas established this Citizens’ Assembly to consider the Eighth Amendment to the Constitution
and to make such recommendations as it sees fit. The Eighth Amendment inserted Article 40.3.3 into the
Constitution. The Thirteenth and Fourteenth Amendments added clauses in relation to the right travel and
the right to information. The text of Article 40.3.3 is provided at the bottom of this page.

Ballot 1: Do you think Article 40.3.3 should be retained in full or not retained in full?
Mark X in one box
Option 1- Article 40.3.3 should be retained in full
Option 2- Article 40.3.3 should not be retained in full

If a majority votes in favour of Option 1 the voting process is complete.
If a majority votes in favour Option 2 proceed to Ballot 2.

ARTICLE 40.3.3
The State acknowledges the right to life of the unborn and, with due Eighth Amendment
regard to the equal right to life of the mother, guarantees in its laws to 7th October, 1983
respect, and, as far as practicable, by its laws to defend and vindicate that
right.
This subsection shall not limit freedom to travel between the State and Thirteenth Amendment,
another state.
23rd December, 1992
This subsection shall not limit freedom to obtain or make available, in the Fourteenth
State, subject to such conditions as may be laid down by law, information Amendment
relating to services lawfully available in another state.
23rd December, 1992
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Ballot 2 [This ballot to be used if in Ballot 1 the Citizens’ Assembly voted by a majority that Article
40.3.3 should not be retained in full.]
In Ballot 1 the Citizens’ Assembly voted by a majority that Article 40.3.3 should not be retained in full,
which gives rise to two options.
Option 1- Article 40.3.3 should be repealed (i.e. deleted and not replaced)
Option 2- Article 40.3.3 should be replaced or amended.

Ballot 2: Do you think Article 40.3.3 should be repealed (i.e. deleted and not replaced) or
replaced or amended?
Mark X in one box
Option 1- Article 40.3.3 should be repealed (i.e. deleted and not replaced)
Option 2- Article 40.3.3 should be replaced or amended
Prefer not to state an opinion

If a majority votes in favour of Option 1 proceed to Ballot 4A
If a majority votes in favour of Option 2 proceed to Ballot 3
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Ballot 3 [This ballot to be used if in Ballot 2 the Citizens’ Assembly voted by a majority that Article
40.3.3 should be replaced or amended]
In Ballot 1 the Citizens’ Assembly voted by a majority that Article 40.3.3 should not be retained in full. In
Ballot 2, the Citizens’ Assembly voted by a majority that Article 40.3.3 should be replaced or amended.
Two types of replacement or amendment are possible.
Option 1 - Article 40.3.3 should be replaced with a constitutional provision that explicitly authorises the
Oireachtas to legislate to address both termination of pregnancy and any rights of the unborn. This
constitutional provision would grant the Oireachtas the exclusive power to make law on these issues.
Option 2 - Article 40.3.3 should be replaced or amended with a new constitutional provision that directly
addresses both termination of pregnancy and any rights of the unborn. This constitutional provision, as
interpreted by the courts, would limit the law-making power of the Oireachtas.

Ballot 3: How do you think Article 40.3.3 should be changed?
Mark X in one box
Option 1 - Article 40.3.3 should be replaced with a constitutional provision
that explicitly authorises the Oireachtas to legislate to address both
termination of pregnancy and any rights of the unborn.
Option 2 - Article 40.3.3 should be replaced or amended with a new
constitutional provision that directly addresses both termination of pregnancy
and any rights of the unborn.
Prefer not to state an opinion

If a majority votes in favour of Option 1 move to Ballot 4B
If a majority votes in favour of Option 2 move to Ballot 4C
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Ballot 4A- [This ballot s to be used if the Citizens’ Assembly voted by a majority in Ballot 2 to repeal]
In Ballot 2, the Citizens’ Assembly voted by a majority to repeal.
This Ballot will provide the recommendations of the Citizens’ Assembly to the Oireachtas about the reasons, if
any, for which termination of pregnancy should be lawful in Ireland, as well as any gestational limits that
should apply.
In respect of each of the 8 reasons listed on the left-hand side below, please indicate your recommendation by
placing an X in one of the five boxes.
Ballot 4A

Mark X in one of the five boxes below for each of the 8 reasons
Recommendation
A

Reasons

1

Real and substantial physical risk
to the life of the woman

2

Real and substantial risk to the life
of the woman by suicide

3

Serious risk to the physical health
of the woman

4

Serious risk to the mental health of
the woman

5

Pregnancy as a result of rape

6

The unborn child has a foetal
abnormality that is likely to result in
death before or shortly after birth

7

The unborn child has a significant
foetal abnormality that is not likely
to result in death before or shortly
after birth

8

Available on request (i.e. no
restriction as to reasons)

B1

Never for
this reason

Up to 12
wks
gestation
only
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B2

Up to 22
wks
gestation
only

B3

With no
restriction as
to gestational
age

C

Prefer not
to state
an
opinion

Ballot 4B [This ballot s to be used if the Citizens’ Assembly voted by a majority in Ballot 3 to amend
the Constitution to explicitly authorise the Oireachtas to legislate]
In Ballot 3, the, the Citizens’ Assembly decided that Article 40.3.3 should be replaced with a constitutional
provision that explicitly authorises the Oireachtas to legislate to address both termination of pregnancy and
any rights of the unborn.
This Ballot will provide the recommendations of the Citizens’ Assembly to the Oireachtas about what should be
included in legislation. Specifically, it will provide the recommendations of the Citizens’ Assembly as to the
reasons, if any, for which termination of pregnancy should be lawful in Ireland, as well as any gestational limits
that should apply.
In respect of each of the 8 reasons listed on the left-hand side below, please indicate your recommendation by
placing an X in one of the five boxes.
Ballot 4B

Mark X in one of the five boxes below for each of the 8 reasons
Recommendation

Reasons

1
2
3

A
Never for
this reason

B1
Up to 12
wks
gestation
only

Real and substantial physical risk
to the life of the woman
Real and substantial risk to the life
of the woman by suicide
Serious risk to the physical health
of the woman

4

Serious risk to the mental health of
the woman

5

Pregnancy as a result of rape

6

The unborn child has a foetal
abnormality that is likely to result in
death before or shortly after birth

7

The unborn child has a significant
foetal abnormality that is not likely
to result in death before or shortly
after birth

8

Available on request (i.e. no
restriction as to reasons)
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B2
Up to 22
wks
gestation
only

B3
With no
restriction as
to gestational
age

C
Prefer
not to
state an
opinion

Ballot 4C- Page 1
Ballot 4C [This Ballot to be used if the Citizens’ Assembly voted by a majority in Ballot 3 that the
Constitution should limit the law-making powers of the Oireachtas]
In Ballot 3, the Citizens’ Assembly voted by a majority that Article 40.3.3 should be replaced or amended with
a new constitutional provision that directly addresses both termination of pregnancy and any rights of the
unborn.
This Ballot has two parts.
Part 1
Part 1 will provide the recommendations of the Citizens’ Assembly to the Oireachtas about the reasons, if any,
for which terminations of pregnancy should be lawful in Ireland, as well as any gestational limits that should
apply.
You may consider that different recommendations should be made in respect of different reasons.
In respect of each of the 8 issues listed on the left-hand side below, please indicate your recommendation by
placing an X in one of the five boxes.
Ballot 4C- Part 1

Mark X in one of the five boxes below for each of the
8 reasons
Recommendation
A
Never
for this
reason

Reasons
1

Real and substantial physical risk to the life of the
woman

2

Real and substantial risk to the life of the woman by
suicide

3

Serious risk to the physical health of the woman

4

Serious risk to the mental health of the woman

5

Pregnancy as a result of rape

6

The unborn child has a foetal abnormality that is likely
to result in death before or shortly after birth
The unborn child has a significant foetal abnormality
that is not likely to result in death before or shortly after
birth
Available on request (i.e. no restriction as to reasons)

7

8
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B1
Up to 12
wks
gestation
only

B2
Up to 22
wks
gestatio
n only

B3
With no
restriction
as to
gestation
al age

C
Prefer
not to
state an
opinion

Ballot 4C- Page 2

Part 2
Part 2 will provide the recommendations of the Citizens’ Assembly to the Oireachtas on whether provision
should be made for each reason primarily through the text of the Constitution, with legislation filling in the
details, or exclusively by legislation.
You may consider that different recommendations should be made in respect of different reasons.
In respect of each of the 8 issues listed on the left-hand side below, please indicate your recommendation by
placing an X in one of the three boxes.
Ballot 4C- Part 2

Mark X in one of the three boxes below for each of
the 8 reasons
Recommendation

Reasons

1

Real and substantial physical risk to the life of the
woman

2

Real and substantial risk to the life of the woman by
suicide

3

Serious risk to the physical health of the woman

4

Serious risk to the mental health of the woman

5

Pregnancy as a result of rape

6

The unborn child has a foetal abnormality that is likely
to result in death before or shortly after birth
The unborn child has a significant foetal abnormality
that is not likely to result in death before or shortly after
birth
Available on request (i.e. no restriction as to reasons)

7

8

I

II

To be implemented
primarily by a
provision in the
Constitution with the
Oireachtas passing
legislation to fill in the
details

To be
implemented
by legislation
only
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III
Prefer not
to state an
opinion
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THE MEETING COMMENCED AS FOLLOWS ON SATURDAY, 22ND APRIL 2017:
CHAIRPERSON: Good morning everybody. I haven't still got the gong! In any
event I really don't need the gong, thank you very much. I want to welcome you all.
First of all I want to welcome the members and I want to welcome the observers and
the media who are here today and I also want to welcome all those who are joining us
on line and on RTE News now on this, the fifth and final weekend meeting in relation
to the Eighth Amendment.
Our Work Programme this weekend will take a very different structure to our previous
meetings as we gather to make our recommendations as we see fit on the topic of the
Eighth Amendment. Before the Secretariat and I take you through today's work
programme, I believe it is appropriate that we take a moment to pause and reflect on
our work to date and the task ahead of us this weekend.
When we all came together for the first meeting in November, it was clear to me that
within the room there was a wide range of experiences, opinions and ideas on the
Eighth Amendment. A topic that has at times convulsed the Nation and I doubt that
there were many among us who were not in some daunted by the task ahead of us. I
include myself in that, needless to say. T his is one o f the most complex and
contentious subjects in Irish society and w e could not but feel the weight on our
shoulders and I again include myself in that and yet by participating in the Assembly,
we have been afforded a unique opportunity as this exercise in deliberative
democracy has allowed us to withdraw from the polarising perspectives and begin
first and foremost with the facts.
The process we followed saw us begin with facts and divest ourselves of opinion.
Consequently we did not follow the more familiar path on this topic, where equal time
is provided to each side of the argument, although as you know we did on the last
weekend when we heard the Advocacy Groups. We maintained a balance on that
occasion.

The process we followed, I believe, has contributed greatly to the

standard of information that we have received on t his topic.

We also listened

carefully to your feedback and our work programme evolved with your valuable inputs
and I'm sure you appreciated that. Indeed, since the first weekend I have observed
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that you listen, engage and challenge some of the most experienced medical, legal
and ethical experts and advocates on the subject. I have watched as you have
engaged with some of the most complex pieces of legislation, immersed yourselves in
medical and ethical discourse and listened with respect to the voices and opinions of
others.

Your overall commitment to this process ha continually provided the

Secretariat and me with much encouragement and I say that genuinely. Given the
level of commitment you have shown to date, I have no doubt that you will show equal
commitment to the task ahead of us this weekend.
Now, what is the task? In absolute terms it is to make recommendations and I want
to emphasise that. It is to make recommendations as we see fit to the Oireachtas on
the topic of the Eighth Amendment. There are very few people who will have the
breadth of knowledge you have on this topic after our previous weekend sessions and
you have an opportunity to bring this knowledge and your understanding of it to our
elected representatives.
These recommendations will be made primarily through a balloted vote.

It is

important that when you vote you do s o with your own conscience and with
competence and conviction. We must all be satisfied that the recommendations
once made are a fair representation of the work of the Assembly. Now, I want to say
something about the weekend work programme and I'm going to describe it in very
broad terms at this stage. At the end of the March meeting of the Assembly you were
invited to make comments and preliminary suggestions on t he types of issues we
thought should be voted upon or included on a ballot paper for the final weekend.
Comments and suggestions could refer to legal avenues and/or aspects of the
substantive issue.
The Secretariat collated these suggestions and this informed the preparation of the
draft ballot paper, which we circulated to you before Easter. This work was led by
me, with the assistance of the Secretariat and members of the Steering Group, with
whom we met twice for input and most importantly with the assistance of the Expert
Advisory Group with whom we conferred weekly actually and we spent a long number
of hours. I was tempted, in fact I asked Sharon, how many hours did we spend on
the ballot paper and it was a lot of time. A lot of time, maybe 15 hours perhaps, yes.
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As Assembly Members you know well the complexities of the Eighth Amendment as a
piece of law and t his is reflected in the draft ballot received before Easter. It is
complex. Significant time and effort was given to preparing and structuring a ballot
that is legally robust, affords you all the opportunity for real input and i mportantly
provides us with enough information to make real and substantial recommendations
to the Houses of the Oireachtas. The ballot paper has by necessity more than one
question and it is sequential in nature, meaning that later ballots are dependent on the
outcome of earlier ballots. Likewise, depending on the votes on earlier questions,
not all later questions in the ballot paper may be reached.
Now, what you have before you at the moment is a draft and I emphasise that, a draft
ballot paper and it remains a draft ballot paper. As our agenda for the weekend
reflects, we have allocated plenty of time for your questions, for discussion and for
agreeing on the wording of each individual ballot before we vote. To assist in this
regard and indeed to provide you with legal and medical or legal information or legal
clarification, we will benefit from the expertise of the Expert Advisory Group who you
all know well and whom I'll introduce again later.
Their role, and I want to emphasise this, will be to answer questions on specific issues
related to the ballot paper. Now I emphasise that, related to the ballot paper, rather
than on a wider range of questions about the content the citizens have heard over the
previous four weekends. So bear that in mind. The questions relate to specific
issues in relation to the ballot paper. Further to this, if you, the members, wish to
raise issues or suggest changes it may be necessary for me to adjourn briefly to
reflect on the suggested amendments.

Any suggested amendments may be

incorporated by agreement following this consideration, though we must remain
mindful of the inconsistencies which may be given rise to in other parts of the ballot
paper and that is very important. The Secretariat, the Expert Advisory Group and
myself, as I say, we have put an awful lot of work into this and we are fully conscious
of the risk of inconsistencies and you have to bear that in mind.
Before your discussions on each ballot paper, I will provide you with a det ailed
explanation of the format and wording of each. This explanation will also provide
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detail on how the results of each draft ballot will be presented and what constitutes a
majority vote in each case.
Now, voting, I had a private session with the members and they are fully aware and
have noted this but as you can see, as everybody can see, we have voting booths in
the room this weekend. The voting booth and the secret ballot are fundamental
symbols and tenets of democracy and about this I have enlisted the expertise of the
retired Returning Officer for County Dublin, John Fitzpatrick and his team who are
with us and they are sitting over there, who will provide independent oversight for the
process.
I must at this point take the opportunity to thank John and his team for all their
assistance to date, which has been invaluable and I mean that. I t has been
invaluable. Voting will be done in secret. Members will register for and collect the
final agreed ballot and will move to cast their vote in the booth. The completed ballot
papers will then be placed in ballot boxes. Mr. Fitzpatrick and his team will also be
responsible for the counting of the ballot papers and the accurate presentation of the
results. So, our whole objective is to produce an accurate result.
Now, in relation to the announcements of the results. It is intended that the results of
each ballot will be announced as soon as the votes have been counted and verified.
I will announce the result in public session and depending on the outcome there may
be a multiple of votes over the weekend. I will, in the interests of absolute openness
and transparency, be providing the votes in absolute terms. I n other words in
numbers as well as in percentage terms.
Now, I just want to speak about something which I have variously been c alling
miscellaneous recommendations and ancillary recommendations. The votes will
form the recommendation that goes to the Houses of the Oireachtas. However, in
your feedback at our last meeting, many of you indicated that you would like to see
wider policy issues as distinct from just legal challenges, reflected in the
recommendations of the Assembly. I am strongly of the view that you have almost
uniquely comprehensive understanding of this topic and it is important that we
capture these ancillary recommendations. Therefore, we will circulate a response
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form for you to fill in and any emerging consensus, themes or issues which emerge
from your response to that form will be i ncluded as recommendations in the final
report.
For those watching the Assembly on line or on RTE now, thank you for your continued
engagement with the Assembly. You may be interested to note that a full agenda for
the weekend is available to view on line, though it is subject to possible changes and
times and all of that, depending on how things pan out. All the background papers,
presentations and draft ballots prepared for the Assembly will become available on
our website throughout the course of the weekend. Li kewise, all material that is
given to members, including a synopsis of each of the meetings to date is also
available to the public on our website and that's www.citizensassembly.ie.
Now, in the interests of openness and transparency we are conducting as much of
this weekend's proceedings, including the voting in public. Each member of course,
it is not necessary to say this, each member will of course vote in secrecy and
anonymously in the booths.
Now, the next heading I have on t his paper is conclusion and I must preface my
remarks by advising that you will be hearing an awful lot more from me before the day
is out and before the weekend is out. So, that is the context in which I want to talk
about conclusion. Finally, and in conclusion, let me thank you for your work to date.
You have contributed to raising the level of discourse on this subject and you have
shown the inherent value in respect of different views or opinions. Let us continue in
this spirit of collegiality for the remainder of the weekend. I would now like to call on
Sharon Finnegan, the Secretary to the Assembly, to present the proposed structure of
the ballot paper and this will be on screen and this is very, very important. This will
give you an u nderstanding of where we're going and I would ask you to really
concentrate on this. Thank you very much.
END OF ADDRESS BY CHAIRPERSON

PRESENTATION OF COMPLETE DRAFT BALLOT PAPER BY MS. SHARON
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FINEGAN, SECRETARY TO THE ASSEMBLY
MS. FINEGAN: Many thanks Justice Laffoy. I just have a couple of things to do
here just to get this set up. So, before I begin, just a couple of things to say. The
purpose of the presentation that I am about to give is to walk you, the members, and
those of you watching at home, walk you through the complete ballot paper. It is
important that before casting any vote, members understand the full potential
implications of each. To do this they must understand how the draft ballot paper
hangs together and how the sequencing will work. As Justice Laffoy has said, the
members received this draft ballot paper before Easter. As such, you, the members,
are already familiar with it.
For those of you watching on line, the ballot paper that I am about to walk through is
now available on the website and I would encourage you to read through it as I go
through this presentation. I have to say that this is not, this presentation I am about
to give is not designed to be a precise explanation of the wording used or the legal
issues underpinning each ballot. Justice Laffoy, as she has said, you will be hearing
from her throughout the weekend. She will be providing that detail later as required
and if required.
Instead this presentation is aimed at aiding your understanding of the structure and
how each draft ballot connects with the next. So, we'll begin. So ballot one asks the
members, draft ballot one I should say, asks the members "do you think Article 40.3.3
should be retained in full or not retained in full?"
In this ballot you have two options. Option 1. Option 1 is "Article 40.3.3 should be
retained in full." So that's the first option on this ballot paper that you are being
presented with. In the event that this is where the majority of members cast their
vote in, in other words if the majority of members, having collated the votes, decide
that they wish to retain Article 40.3.3 in full, that there be no change, the voting
process is complete and the work for the day completes.

So when the Judge

announces the results of that at 12.05, if the results are that Article 40.3.3 is to be
retained, that is where our work will essentially conclude.
Option 2 is that Article 40.3.3 should not be retained in full. In the event that the
majority of the citizens decide this option, we will then proceed to Ballot 2. So,
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moving on Ballot 2. Ballot 2 asks the citizens "do you think Article 40.3.3 should be
repealed, i.e. deleted and not replaced or replaced or amended?" And once again,
well the options that are presented here, the citizens have three voting options.
There is Option 1 and Option 2 but also what appears here is "prefer not to state an
opinion" and in private session this morning a citizen has already the question why is
"prefer not to state an opinion" provided on this ballot paper as an option and I
suppose it is there for a very important reason and that reason is that if in Ballot 1, we
have gotten to Ballot 2 by virtue of the fact that a majority of the citizens have decided
that they do not want to retain Article 40.3.3 in full.
However, it is possible and likely that in that scenario, some citizens would have
opted for Option 1, in that they did not want to see Article 40.3.3 changed and
therefore it is important that they have an opportunity on the Ballot Paper to continue
to express a view and that they are not forced into selecting Option 1 or 2. So it is
important that they have a pl ace on the Ballot Paper in which to record their view
point. That is of course not to say that somebody who had voted that way on Ballot 1
would not want to express an opinion and that is not to say that they couldn't express
an opinion in Option 1 or Option 2 but it is there precisely so that they are not forced
into that position.
So, the two options then presented on Ballot 2 are Option 1, that Article 40.3.3 should
be repealed, i.e deleted and not replaced. So, if the majority of citizens select Option
1 here, we then proceed to Ballot 4 ( a). So, in other words, the majority of the
citizens have decided that Article 40.3.3 should be repealed and in her introductory
remarks to Ballot 2, Justice Laffoy will provide full context as to what that decision
would mean and so on but if they decide a majority, to vote for appeal, a further ballot
is provided to ask some additional information of them about the recommendations
that they would like to make to the Oireachtas, about the termination of pregnancy in
Ireland and the right to life of the unborn.
So, just to run through the structure of this ballot paper, there are, as you'll see, eight
reasons listed in columns on the left hand side, sorry, rows on the left hand side and
then there are five separate columns then provided. So I'll talk you through each of
those in turn now.
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So, in relation to the reasons, the first two, one and two, one is the "real and
substantial physical risk to the life of the woman" and number two is "the real and
substantial risk to the life of the woman by suicide." So, in other words, these are
reasons that the citizens may decide to see termination of pregnancy permitted in
Ireland.
The reason why I highlight these two in particular, firstly is that these are the two
provisions currently provided for in the 2013 Act. On the remainder of the reasons
listed in the Ballot Paper, reasons 3 to 8, you will see that they are provided for
individually.
- The serious risk to the physical health of the woman;
- The serious risk to the mental health of the woman;
- Pregnancy as a result of rape;
- The unborn child has a foetal abnormality that is likely to result in death before or
shortly after birth.
- The unborn child has a significant foetal abnormality that is not likely to result in
death before or shortly after birth or
- Available on request, i.e. no restriction as to reasons.
So there are eight options or reasons provided and in each case the citizens are able
to select, express their opinion in a number of different ways. So, in each case they
can say never for this reason. So in other words, it gives the citizens an opportunity
to say that in no circumstances do they want to see that particular reason provided for
in legislation or through the law.
In respect of B1, B2 and B3, we have three options there which relate to gestational
limits or no gestational limits. So, B1 is up to 12 weeks, gestation only. B2 is up to
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22 weeks, gestation only and B3 is with no restriction as to gestational age and you'll
note that the letters across the top. So A is a category on its own. So never for this
reason. So just to go back to that. B's then are collectively provided there on the
ballot paper. So that gives you an indication that they are going to be grouped and
again the Chair will go through this in some detail in the event that we arrive at this
ballot but I suppose the important thing to note here is that Option A and you'll see
across the top, Option A, B1, B2 and B3 are collectively referred to as
recommendations. So, these four columns will be added up to present the opinions
expressed by the citizens as to recommendations. S o, for the purposes of
determining a m ajority, all of B1, B2 and B3 will be adde d together to provide the
totality of citizens who have voted in favour of abortion or the termination of
pregnancy in some circumstances with gestational limits or none.
Then moving on to C, again it is prefer not to state an opinion and again for the same
reasons I outlined previously, that's important to include there and I suppose not lease
to reflect the fact that there may be somebody who has voted in Ballot 1 that they
didn't want change but also somebody who did vote for change may actually just not
want to state an opinion. So that's provided for there.
So, going back to Ballot 2, so I've just talked you through what happens if the citizens
select Option 1 in Ballot 2. I am now going to talk you through what happens if the
citizens select Option 2 in Ballot 2 and just to recall Option 2 in Ballot 2 is that Article
40.3.3 should be replaced or amended. So if the majority of citizens select this
option we then proceed to Ballot 3. So Ballot 3 is, asks the following question, how
do you think Article 40.3.3 should be changed and Option 1 here, again just to be
clear, there are three voting options provided for the citizens. Option 1 which I'll
describe in a moment. Option 2, which I'll also describe and again the prefer not to
state an opinion reason is provided there for the same reasons that I've outlined
earlier.
So looking at Option 1. Option 1 i s that Article 40.3.3 should be replaced with a
Constitutional provision that explicitly authorises the Oireachtas to legislate to
address both termination of pregnancy and any rights of the unborn. So, essentially
what this means is that the citizens will vote that a new -- that Article 40.3.3 would be
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deleted. That a new Constitutional provision would be put in which explicitly places
the power, if I can use that term, fully in the hands of the Oireachtas.
In the event that the majority selects that option we will move to Ballot 4B in that
circumstance and the table that I'm going to put here, Draft Ballot 4B, looks exactly
the same as Ballot 4A but it is described differently because it is doing a slightly
different thing, because in Ballot 3, if you have selected Option 2, Option 1, you have,
apologies, if you have selected Option 1 you have explicitly said that you want the
Oireachtas to have control and so therefore, and that the Constitution will provide for
that and therefore Ballot 4B is then providing additional information to the Oireachtas
about how you think they should exercise that control. So, it does a slightly different
thing to Ballot 4A. It looks the same but it does a slightly different thing. So I don't
propose to go through it in detail in the way that I did previously except to say that it is
the same text. The eight reasons that are listed in the rows on the left hand side are
the same. The columns across the top are again also the same and the manner in
which they'll be reported and Justice Laffoy will explain this in the event that we come
to this Ballot, she'll explain how the reporting and so on, will take place but just to say
that it does look the same.
To go back then to Ballot 3. So what we've just talked through is in Ballot 3, if you
pick option 1, you move on Ballot 4C. If in Ballot 3 you select Option 2. Let us look
at what Option 2 says. It says that "Article 40.3.3 should be replaced or amended
with a new Constitutional provision that directly addresses both termination of
pregnancy and any rights of the unborn."
So, in other words you are taking, you've decided that you want to delete or amend
Article 40.3.3 and to continue to have some level of constitutional -- that the
Constitution continue to say something about the termination of pregnancy and any
rights of the unborn. So in the event that you select Option 2 here on Ballot 3, we
then move to Ballot 4C.
Now, Ballot 4C has two parts and again, part one looks the same as Ballot 4A and 4B.
It's the same thing. It is doing essentially the same thing that it did in Ballot 4A, Ballot
4B, in that you are -- again it is giving the recommendations of the Assembly as to the
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reasons, if any, which the citizens or the members of the Citizens Assembly consider
that the termination of pregnancy should be lawful in Ireland.
So, again I won't go through that in detail. I will, however, go through Part 2. So
Part 2 is included here because just thinking back to how we got here. So, Ballot 3,
we've opted for Option 2 and in Option 2 if you select this, the majority have decided
that they still want the Constitution to have some level of say in relation to these
matters. So what this ballot attempts to do is to capture which aspects you want to
see regulated by the Constitution and which elements you're satisfied should just be
in legislation. So, again the format and the structure of this part of the ballot looks a
lot like 4A, 4B and 4C in that, and the first part of 4C, in that it has the same reasons
listed on the left hand side.

The same eight reasons.

However, it has three

different columns here.
Firstly, I'll refer to (iii) which is prefer not to state an opinion and once again that's
provided here for the reasons that I outlined previously and ( i) is that the citizens
would be deciding that each of these reasons would be implemented primarily by a
provision in the Constitution with the Oireachtas passing legislation to fill in the
details. In other words that the Constitution would specifically deal with the reasons
as listed on the left hand side.
(ii) is that the reasons would be dealt with by legislation only. So, in other words this
ballot allows you to express. You've said in the event that the citizens arrive at this
ballot, you've said that you want the Constitution to have some control and this is
essentially allowing you to express where you want the Constitution to have that
control. That's sort of a very layman's own view of how that hangs together in that
particular part of the ballot.
So, as I say, Justice Laffoy will bring us through each of the ballots, beginning with
Ballot 1, providing a detailed explanation as to the wording, what each means and so
on but it was just very important for you to be able to see sequentially how each of
those ballots hang together. That is, of course, visible from the markers on the ballot
paper. We have instructions, you know if the majority votes this way where you go.
So, I think it should be fairly clear but it is just useful I think to see it all hang together
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there. So you can begin to see how your vote might take shape depending on what
the outcome of ballot one is.
So, I hope you found that useful. I t is available on line.

This presentation is

available on line for anybody at home who is interested in reading through it again.
Just to say thank you for your attention.
END OF PRESENTATION

EXPLANATION OF WORDING ON DRAFT BALLOT 1 BY THE CHAIRPERSON
CHAIRPERSON: Now, as you probably noticed from the Agenda, we're not going to
have round table discussion in relation to Ballot 1, which I'm about to explain to you
and we formed the view that it is relatively straightforward and it doesn't need a round
table discussion. So, when I'm finished with the explanation we'll go straight into a
Q&A session and the text of Ballot 1 is on the screen. I'm not doing this business,
Sharon is doing it. First of all the ballot paper provides a brief explanatory text which
contextualises our work. I t explains that the role as laid down for us by the
Oireachtas is to consider the Eighth Amendment.
Now, the Eighth Amendment was inserted into the Constitution, Article 40, subsection
3, sorry, Article 40, section 3, subsection 3, which like Sharon, I will call Article 40.3.3
from now on and the 13th and the 14th amendments added additional clauses to that
Article and we've come to the conclusion that it is more accurate to discuss Article
40.3.3 rather than the Eighth Amendment and that is the terminology we have used
throughout the Ballot Papers. So, as I say, when discussing your task, we will be
talking about Article 40.3.3.
Now, Ballot 1 is our basic starting point. Does the Assembly want to retain Article
40.3.3 in full or not. Here the word 'retain' is used to demonstrate that we are starting
from the status quo, what the law is. T he purpose of this ballot is to establish
whether you, the members of the Citizens Assembly, wish to change the status quo in
some shape or form and you have two options. In this ballot there are only two
options. Unlike the other options.
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option 1 is to retain Article 40.3.3. If the members decide they wish to do that, if they
wish that Article 40.3.3 is retained in full, there will be no further ballots of voting. It
will be the end of the process effectively except for a reflective -- what I called the
ancillary reflections I referred to earlier. So that would be the end of the process.
Option 2 is that Article 40.3.3 should not be retained in full and if you the members
vote for Option 2, by majority, you will have indicated that you wish to change the
current Constitutional position in some way. Therefore, if you decide that you do not
wish that Article 40.3.3 is retained in full, we will proceed at that stage to the second
draft ballot paper and I want you to be clear that if the Oireachtas was to act on this
option, a C onstitutional Referendum would be required. Once the members have
voted on this ballot, the results will be reported on. The agenda provides, as you will
have seen, that this would take place around five minutes past 12.
Now, I want to say something about the presentation of results. The members have
been provided with a note on the voting procedures to be used over the course of the
weekend and this has been put up on the website for the wider public. There are two
specific aspects of this document, which I would now like to draw to your attention.
The first is in relation to how the results will be presented. A sample results sheet for
this ballot is provided on the screen behind me. You see that Reporting of Results,
Ballot 1. You will see that the count and the result, the voting, will provide some key
information. First, it will specify the number of citizens eligible to vote. That's in the
first line. Then, it will specify the number of citizens who actually voted. In theory,
this figure should be the same as the first but there may be reasons why a
discrepancy might arise. F or example, if a citizen decides not to cast his or her
figure. Those two figures aren't necessarily going to be the same.
Thirdly, you will see the results of the ballot presented in both absolute terms in
numbers and in percentage terms. Both figures are provided for transparency and
clarity. Where there is more than one option on the ballot this will obviously be
represented here too.
Now, I want to say something. Make some general observations about spoiled
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votes. The note you have also specifies how we will deal with spoiled votes. In
formulating our rules in relation to voting, we've had regard to the principles applied in
National elections. There a vote which does not express a clear preference or which
expresses multiple preferences, where only one is sought, is a spoiled vote. For the
purposes of voting at the Citizens Assembly, for the purpose of voting here today
these rules apply and a spoiled vote arises in the following circumstances and I'm
going to mention two circumstances.
The first is where the vote does not mark any option for -- sorry, where the voter does
not mark any option for one or more questions. For the avoidance of doubt, a voter
who has specifically marked "( b) prefer not to state an opinion" box will not fall into
this category because in such a case the intention of the voter is clear. The voter has
decided not to express an opinion. However, if a voter does not mark any option for
one or more questions, it is not clear whether the voter did not wish to express a
preference or whether they simply overlooked that particular question. Therefore, a
ballot or part of a ballot which does not contain one mark should be counted as a
spoiled vote for that particular question. That would not effect the validity of other
questions on t he same ballot paper. S o, you want to be c areful when you are
exercising your right to vote.
Now, the second circumstance is this. A ballot will also be considered as spoiled if
the voter marks more than one option in a single question. So, that's the second
circumstance. In this case, that I've just outlined, again it is not possible to determine
the intention of the voter so the vote should be treated as invalid.
Now, that completes my description of this ballot which, as I said at the outset, we
consider to be fairly simple and the arrangements for voting. You will have learned
something from the explanation in relation to presentation of the results, which I hope
has been helpful to you and also to the issue of spoiled votes. So, as I have said at
the outset, we're not having a r ound table discussion on this. So, we're going to
move straight into the questions and answers session and I am going to be joined by
the lawyers on t he Expert Advisory Group. D r. Oran Doyle from Trinity College;
Professor Deirdre Madden from University College Cork and Dr. Rachael Walsh from
Trinity College Dublin and they will assist in responding to your questions and

Page E 879

comments concerning the wording of the draft Ballot 1 and just to remind you what I
said in the private session earlier, what they are going to address are specific issues
in relation to the ballot paper. They are not going to address issues in relation to the
wider context. For example, the content of presentations we had ov er the earlier
weeks. So, also bear in mind that there are mics available and also bear in mind
what I said earlier about speaking slowly and clearly so that the Stenographer can
capture everything that is said. Thank you very much.
END OF EXPLANATION OF WORDING ON DRAFT BALLOT 1

FEEDBACK FROM MEMBERS AND Q&A

Q.

TABLE 6 - DAVE: In the event of a spoiled count, what is the procedure if there was
spoiled votes that brought the numbers down to an equal number of both options, what is
the procedure there?
CHAIRPERSON: I can answer that question and I will be deal ing with that later.
Apparently it might have been wise to deal wit it on this explanation. You have been
given the resolution of the Oireachtas in the material you were given this morning, isn't
that right, and you will see that it provides that if there is equality of votes the
Chairperson has the casting vote. So that really answers that. I will explain that more
fully later but that's the position. So if on the first ballot there was 40 and 40 the
Chairperson would have a casting vote and incidentally, I mean I've done my homework
on this particular issue, and it sort of reflects the position of the Ceann Comhairle in the
Dáil. I f there isn't a majority in the sense that there's equality of votes, the Ceann
Comhairle has the casting vote and the wording used in the resolution is very similar to
the wording in Article 15, section 11 of the Constitution. So that answers that question.

Q.

TABLE 12 - CITIZEN: Good morning, I'm a citizen on Table 12. My question relates
to Ballot 2 and 3. It says if a majority votes for Option 1, you do one thing but if a
majority votes for Option 2 (CHECK 10.46.01) we do something else. What happens if
the majority just for stating their opinion in either of those votes?
CHAIRPERSON: We're only dealing with Ballot 1 at the moment. Obviously we will
have to cross that bridge if we come to it. I haven't given it a lot of consideration.
MS. FINEGAN: I'll just, to be clear, because in fairness it was the Judge who twigged
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this more than anybody. S o in the event that the majority votes for -- so for the
purposes of determining a majority and this is provided for in the note that the Judge
referred to about the voting procedures. So for the purposes of determining a majority,
you'll see on your note, that note, on page two of that note it says "in Ballot 1 a majority
be determined by a reference to the total votes cast in favour of Option 1 and Option 2"
but in relation to Ballot 2 and 3 that you've just asked about, the majority in those cases
will be determined by a reference to the total votes cast in favour of both Option 1 and
Option 2. So in other words the results will count the fact -- you know in absolute it will
say. S o for arguments sake it is 33, 33, 33, across the three options but for the
purposes of majority only the votes cast in respect of Option 1 and Option 2 w ill be
counted and then used to determine the majority.
CHAIRPERSON: In fact I would be reiterating that in relation to every ballot paper for
the avoidance of doubt. So, do you follow that?
TABLE 12 - CITIZEN: Yes.
CHAIRPERSON: Sorry, for causing the confusion at the start. Any other questions?
Q.

Table 5 - SPEAKER: Sorry, my question is in relation to the Ballot Paper 4C, part 1
and 2. I don't know how to ask this question, so I'll give you an example because I'm not
too sure of the implications for the second part.
MS. FINEGAN: Sorry, could I just interrupt you. We are focusing only on Ballot 1 for
the purpose of this Question and Answer session.

Q.

TABLE 5 - SPEAKER: So is there an opportunity to ask questions later on?
MS. FINEGAN: Absolutely. In every case, in the event that we arrive at those ballots,
it will be exactly the same format as this for questions.
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AGREEMENT ON WORDING OF BALLOT 1 AND EXPLANATION OF ANY AGREED
AMENDMENTS
CHAIRPERSON: In fact having followed a round table discussion, as I've said, this is
the only ballot in relation to which we're not having a round table discussion because it
was just the two options and they were phrased in plain language, we thought it wasn't
necessary. So the members seem to be happy that they understand what is asked of
them in Ballot 1. Well then we will move on to Ballot 1 and the voting.
MS. FINEGAN: Okay, can I just have your attention please in relation to the voting.
The first thing to say is just as previously discussed, the facilitators and notetakers will
leave the room during this portion while the votes are being cast. T he voting will
continue to happen in public. Just I'll call on my colleagues from the Secretariat.
Grainne, you might begin to set up the desks there for the voting. So what is going to
happen, you'll see at each of the Voting Booths there are tables. So you will go up to
each of the tables and you'll see each of them have been marked. There are three
individual booths and they indicate which table. So, according to which table you're on,
you go to each individual table to collect your ballot paper. So a member of the
Secretariat will be there with a list of the names and just for the purposes of counting the
number of citizens who have collected their ballot papers, we will be marking who has
collected them but that is in no way to suggest that your ballot paper is individualised or
anything, it is entirely anonymous. Then you will proceed to the Voting Booths to cast
your ballot and you will place them in the ballot boxes. There is a ballot box for each
individual ballot paper.
CHAIRPERSON: We want to convert the draft ballot paper into the ballot paper and I
presume that there is agreement on that. So could I have a show on hands in relation to
whether there is agreement in relation to the form of the ballot paper?
MS. FINEGAN:

Can I just have everybody's attention for that. Just the Chair is

seeking a formal agreement on the ballot paper. If you could raise your hands?
CHAIRPERSON: Very good, thank you.
MS. FINEGAN: So, if you want to proceed therefore up to each of the desks to collect
your ballot paper and I'd just ask for your patience obviously because it will take a couple
of minutes to disperse the ballots. Once you have finished your vote you can go ahead
and have your coffee. We will essentially have a br eak now between voting and
counting of the ballot.
VOTING ON BALLOT 1
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COFFEE BREAK
THE MEETING RESUMED AS FOLLOWS AT 12.05:

ANNOUNCEMENT OF RESULTS OF BALLOT 1
CHAIRPERSON: Good afternoon everybody. We have now passed mid-day, so I
can wish you good afternoon and I'm going to announce the result of Ballot 1 but just
before I do so, I just want to say that it was agreed this morning that two members of the
Steering Group would observe the count and that has happened and everything is
satisfactory from that point of view. The result will go up on the screen behind me and I
will read it out. This is the result of Ballot 1, the number of eligible voters 91. Number
of votes cast 91. Invalid votes nil, zero and total valid poll 91 and the voting for Option
1, Article 40.3.3 should be retained in full, that was 12 votes or 13% and Option 2, Article
40.3.3 should not be retained in full, 79 votes, equivalent to 87%.
So, just by way of explanation I'll explain the number of eligible votes as being 91. That
is explained, currently there are 95 members of the Assembly and all of that information
is on the website and four of those were unable to attend this morning and that explains
the figure of 91. I just wanted to give an explanation of that. Now, as you see the
majority voted in favour of Option 2. Namely that Article 40.3.3 should not be retained
in full and a consequence of that we are moving on to Ballot 2 now and I'm going to
explain Ballot 2.
EXPLANATION OF WORDING ON DRAFT BALLOT 2 BY THE CHAIRPERSON:
CHAIRPERSON: The voting on Ballot 2 which we've just seen, sorry, the voting on
Ballot 1 which we've just seen, represents a clear decision that the members seek to
change the status quo and to be clear, if the Oireachtas was to act on this initial
recommendation a Constitutional Referendum would be required. I want to make that
clear but the result is a mandate for the Assembly to move forward with the formation of
our recommendations for the Houses of the Oireachtas. Ballot 2, which I'm discussing
now, will look at the legal nature of the desired change.
The proposed text of Draft Ballot 2 as prepared by myself and the Secretariat, again with
the assistance of the expert advisory group and the input of the Steering Group is on the
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screen behind me. You'll see it now. The proposed wording on the question on this
ballot reads:
"Do you think Article 40.3.3 should be repealed, i.e, deleted and not replaced or replaced
or amended?"
The members have three voting options before them and these are now presented on
the screen. Option 1 is that Article 40.3.3 should be appealed.
BRIEF ADJOURNMENT DUE TO POWER CUT
CHAIRPERSON: We're back in business thankfully and you'll recollect that when we
stopped I was dealing with Draft Ballot Paper 2 and I was going through the options on
the Ballot Paper and Option 1 is Article 40.3.3 should be repealed, i.e. delete it and not
replaced. Option 2 is Article 40.3.3 should be replaced or amended and then the third
option is "prefer not to state an opinion" and I'm going to deal with each of those options
in turn, starting with Option 1.
Option 1, repeal would involve the deletion of Article 40.3.3 from the Constitution. The
text would be deleted in full from the Constitution and at our last meeting, at the last
weekend meeting, Brian Murray, Senior Counsel, outlined the potential consequences
of repeal and in advance of this meeting, we encouraged the members to re-read Brian's
paper and a c opy of it has been included in the briefing packs and you now have the
correct paper, but in any event the important point is that it cannot be said with certainty
which consequence would prevail if Article 40.3.3 was simply repealed and Brian
identified three possible consequences and indeed, I think it is fair to say there could be
more and they were first, that the form of abortion legislation would exclusively be a
matter for the Oireachtas.
The second, that pre 1983 Constitutional, the pre 1983 Constitutional position would
revive, including any implied rights of the unborn under the Constitution before 1983 and
thirdly, that the rights of a pregnant woman to privacy, to bodily integrity and to autonomy
would prevail over many countervailing circumstances, includiny any rights of the
unborn. They are three possible consequences that were identified and Brian indicated
that in his opinion a consequence which would be most likely to prevail was the first
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consequence. That legislation would be e xclusively a m atter for the Oireachtas but
what we feel should be brought to your attention is that the position is not absolutely
certain. So there would be implications of a recommendation from the Assembly for a
simple repeal of Article 40.3.3 would be uncertain.
If Option 1 is selected, the citizens would then go on to vote on Ballot 4A. Ballot 4A
would provide recommendations of the Assembly to the Oireachtas about the reasons, if
any, for which termination of pregnancy should be lawful in Ireland as well as any
gestational limits that should apply. So, the Assembly would be giving their views to the
Oireachtas. It's as simple as that. The information would be supplied under Article or
sorry, under 5.4A.
Now, going on t o Option 2 and that's to replace or amend. I t would be open the
potential for the Constitution to continue to address the right to life of the unborn and/or
termination of pregnancy, either exclusively or in conjunction with legislation. This type
of change could be done in a number of different ways. For example, an entirely new
provision could replace what is already there. That is Article 40.3.3 or alternatively, an
amendment could change the wording of the existing text. The text of a replacement
provision or amendment could be drafted in a multitude of ways to provide for a range of
circumstances and issues.

The citizens must recall that it is not the role of the

Assembly to draft or suggest replacement provision but rather to provide
recommendations.
At this point we are considering the substance or text of a replacement, sorry, at this
point we are not considering the substance or text of a r eplacement provision or
amendment. A replacement provision or amendment to the Constitution could only be
subsequently amended, that is to say altered or changed, by the people in a
Referendum. It is important to note that voting for either Option 1 or Option 2 in Draft
Ballot 2 may result in an outcome that allows for either liberalisation of the current legal
regulation of termination of pregnancies in Ireland or alternatively, an outcome which
results in the rights of the unborn being given greater protection. So, both scenarios are
possible and this is because both legislation enacted in consequence of repeal or, and I
want to stress this, depending on its terms, a provision replacing or amending Article
40.3.3 in the Constitution could have either effect.
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Now, the third option, the final voting option, that's "prefer not to state an opinion". This
is on the Draft Ballot Paper, as it is important that those who voted in favour of retention
of Article 40.3.3 in Ballot 1 are not forced by the Ballot Paper into specifying how the
change will be implemented. They are, of course, free to do so regardless of how they
voted in Ballot 1 but they are not required to do so nor to abstain from to avoid doing so.
Instead they can select the option "prefer not to state an opinion". This option might
also be selected for a variety of reasons by citizens who voted against the retention of
Article 40.3.3 in its current form in Ballot 1.
Now, I'm just going to briefly refer to the presentation of the results. A sample results
sheet for this Ballot is provided on the screen behind me. Once again it will specify the
number of citizens eligible to vote and the number of citizens who voted. T he results
will provide details of the number of votes cast in respect of Option 1, Option 2 an d
Prefer not to State an Option. However, for the avoidance of doubt, a majority would be
determined by reference to the total votes cast in favour of both Option 1 and Option 2.
Before we go on to the next step, I just want to mention one thing arising from the results
of Ballot 1. You will recollect that the members present who voted numbered 91 and I'm
told that another member will be her e in the afternoon and will want to vote on t he
remaining ballots and what I propose at this stage is asking the members whether they
have any objection to that and if they have no objection I would like to -- in other words
no objection to the member who is not here at the moment joining in. If they have no
objection I'd like them to put up their hands now. So you have no objection. Very
good, very good.
All right, we're now going to go into private session and this will last for 20 minutes, until
ten past one and then we'll have the feedback. So bear in mind what I said this morning
in the private session about the round table discussion and all of that and if you have
questions write them down and m ake them available to the Secretariat as soon as
possible. Very good. Ten past one we'll resume.
PRIVATE SESSION
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FEEDBACK AND Q&A FROM MEMBER DISCUSSION
CHAIRPERSON: As you can see, the stage is occupied. We have our three lawyers
once again to assist you in the questions you have and we have Dr. Liz Dunn who is
coming up now and I'm going to take the questions. Put up your hands if you have a
question. I'll take the question from Table 5 and I presume a copy of it has been given
already.
Q.

TABLE 5 - SPEAKER: So our question is, it's going to sound long but we'll get to the
point as quickly as possible. What is the specific difference in the outcome, if anybody
choses Option 1, that leads to Ballot 4A, which will lead to recommendations?
CHAIRPERSON: Yes.

Q.

TABLE 5 - SPEAKER: That's the outcome. If we chose Option 2, that leads to Ballot
3, and then if we chose Option 1 leads to 4B, which leads to recommendations. Our
question is, what is essentially the difference between that, Option 1 and Option 2. In
other words what grey areas within Option 1 which would lead to Ballot 4A, what grey
area does that leave us in or does it leave us in a grey area?

A.

DR. DOYLE: So on everything you say is correct, your understanding of it up until the
question and obviously it is a question but just to clarify that yes, you understand the
structure correctly. T he difference between 4A and 4B is that you get to 4A if the
Citizens Assembly votes for repeal but because it is uncertain what the consequences of
repeal might be, it's not clear that the Oireachtas would be able to legislate to give effect
to all of those options on 4A. However, if you move on to Ballot 3 and vote for Option 1
there, then it is clear that the Oireachtas has the power to legislate and the options that
you're voting for within 4B are things that the Oireachtas will be abl e to legislate for.
Does that make sense?

Q.

TABLE 5 - SPEAKER: Very good, yes.
CHAIRPERSON: And other questions. I see Table 13, yes?
Q. TABLE 13 - FACILITATOR: I'm the Facilitator for Table 13 and the citizens on this
table have one question for the legal panel.

If Article 43.3.3 is repealed and not

replaced, what then is the position regarding the 2013 Act?
A.

DR. WALSH: So, the position in the first instance is that repeal wouldn't effect the
validity or continued effect of the 2013 Act. It would continue without further action to be
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the law but following from a decision for repeal, either the retention or the repeal of the
2013 Act could potentially if it was challenged in the courts, be found to be
unconstitutional depending on the judicial view that was taken as to the consequences of
repeal and that then brings us back to the points that the Judge made about the potential
consequences of repeal. S o, the position is the Act will stay in place but what the
Oireachtas could do in relation to changing the Act might potentially be effected by the
consequences of repeal as interpreted by the courts.
CHAIRPERSON: Yes, Table 1 please?
Q.

TABLE 1 - FACILITATOR: Thank you, Judge. I'm the Facilitator for Table 1 and it's a
question addressed to the panel on behalf of citizens at this table. What happens to the
Constitution if Article 40.3.3 is repealed?

A.

DR. DOYLE: So, repeal basically means deleted and not replaced. So at the moment
there is an Article 40.3.2. There's 40.3.3 and then you move on to 40.4 and just 40.3.3
would disappear. It would not longer be there. I won't go over the discussions about
what the consequences of that might be but in terms of the narrow question of what
happens to the Constitution, just all of those provisions would effectively be deleted.

A.

CHAIRPERSON: You may remember that at the very first weekend you were given
just a summary of Article 40 which contains the fundamental rights and if you look at that,
it will be among your papers, you will see the various parts of Article 40 and all that would
happen is Article 40.3.3 would come out. It just wouldn't be there anymore. It wouldn't
be part of our Constitutional Law.
CHAIRPERSON: Table 14?

Q.

TABLE 14 - CITIZEN: I'm a Citizen from Table 14. I just had a query with relation to
Option 1. A ccording to Brian Murray's paper in paragraph 13, he suggested that a
potential consequence of a repeal would be that the Constitution would not protect any
right to choose on the part of women and I just was wondering how that -- because it is
not particularly referenced in Article 40.3.3, how does repealing that Article impact on a
woman's right to choose in that instance?

A.

DR. DOYLE: So thanks for the question. So, what Mr. Murray was saying was setting
out the three possible consequences of repeal and the first consequence being one in

Page E 888

which the Oireachtas would have a w ide latitude to make laws in relation to the
termination of pregnancy and what he was setting out at paragraphs 30 a nd 31 was
explaining how that might come about and he was saying that on the one hand the
explicit protection of the right to life of the unborn would be taken away and on the other
hand, the Constitution doesn't anywhere else protect a right to choose. So, given that
there would now be no right to life of the unborn protected explicitly in 40.3.3 and no right
to choose protected explicitly anywhere else, there wouldn't be any rights constraining
what the Oireachtas could do. So, he wasn't saying directly that the removal, repeal of
40.3.3 was taking away any right to choose. It's taking away the right to life of the
unborn explicitly from the Constitution on t he fact that there isn't an ex plicit right to
choose anywhere else.

The net effect of both of those factors would leave the

Oireachtas free to legislate. Does that answer the question?
Q.

TABLE 14 - CITIZEN: Very good.
CHAIRPERSON: Yes, we're on Table 4 now, yes.

Q.

TABLE 4 - FACILITATOR: I am the Facilitator for Table 4. A question arises from
one of the members. I should say that the question was handed up b ut was
subsequently reworded but the substance of the question remains the same. A re
replace and amend the same thing. If not, why are they conflated on the ballot paper?

A.

DR. DOYLE: Yes, so they are effectively the same thing. S o it is not replace or
amend. It is trying to say there is two alternatives here. It is one conceptual category
where you'd change the Constitutional text in some way, either by amending the
language that is already there or taking the provision out and putting a new one b ut
structurally they'd be the same thing. They need text in the Constitution addressing
these issues but the text that is in the Constitution would be in some way different from
what's currently in the Constitution.

So that's why we've dealt with them as one

category.
A.

CHAIRPERSON: If I may put it much more succinctly. Replace, you would take out
the whole thing. Amend, take a few words here and there.

A.

DR. DOYLE: Except that replace wouldn't just take out the whole thing. It would then
put back in --

A.

CHAIRPERSON: Oh yes, yes.
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Q.

TABLE 11 - FACILITATOR: Facilitator for Table 11. The citizens at this table have
just one question. Just to clarify. Would Option 1 result in the removal also of the right
to information and to travel as inserted by the 13th and 14th amendments?

A.

DR. DOYLE: Yes. The way that Article 40.3.3 is amended or is worded, is that the two
later provisions about information on travel both refer back to the earlier parts of 40.3.3.
So even if you left them in they would become meaningless because the thing that they
are relating to has been taken out and that was one of the reasons the Judge referred to
earlier, that we decided to deal with 40.3.3 as a whole.

A.

CHAIRPERSON: And I have no doubt that that really is what the Oireachtas intended.
They intended us to deal with 40.3.3 as a whole, not just the Eighth Amendment and not
to ignore the 13th and 14th Amendments. That has to be the case.

A.

DR. WALSH: Just for your information, in addition outside of Article 40.3.3, generally
there is a recognised Constitutional right to travel for all people in all instances and there
would, in connection to freedom of expression, be rights in relation to information and not
just information outside the context of Article 40.3.3
CHAIRPERSON: Any other questions?

Q.

TABLE 8 - FACILITATOR: Thank you, Judge. I'm the Facilitator for Table 8 and a
question arose from one of our members as to the struggle between the Constitution and
the Oireachtas and the member was wondering if the legal panel could briefly comment
on other countries in terms of how many other countries deal with this issue in their
Constitution?

A.

CHAIRPERSON: Yes. That question I think came from Table 3 as well did it?
TABLE 3 - SPEAKER: Yes.

A.

CHAIRPERSON: Well to be honest, none of us know the answer to that and I'm not
even sure that it's that answerable because we have a written Constitution. The United
Kingdom doesn't have a written Constitution. There are various forms of regulation in
various countries. So, I don't know whether it is possible to asertain that but we don't
have that information. I think it would be very, very difficult to ascertain it. Do you agree
I wonder?

A.

DR. WALSH: Yes. And I'm just looking at your questions as they were handed up and
I would agree with the Judge, to give a full account of how this was dealt with in other
countries, beyond what you've already received, wouldn't be within our expertise and
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remit today and I think the other two questions that you pose about whether the
Constitution is the place for this kind of personal medical issue to be d ealt with and
whether it should be in the hands of the Oireachtas to be dealt with politically rather than
in the Constitution, I think those are very much matters of substance about the issue that
we've been thinking about over the last number of weekends, rather than strictly legal
questions that we can answer for you because it's a judgement ultimately, so in essence
what you're voting on.
A.

CHAIRPERSON: Exactly, it is, yes.

Q.

TABLE 7 - FACILITATOR: Judge, I'm the Facilitator at Table 7 and one of the citizens
would like to ask the following question from the legal team. If a court case was taken to
the Supreme Court regarding the Constitutionality of any abortion legislation by the
Oireachtas, would the Supreme Court be forced to consider the woman's rights
alongside the implied rights of the unborn, as this has been the approach in other
jurisdictions?

A.

DR. DOYLE: We need some clarification on that. Do you mean under the current law
as things stand or if the Assembly were to vote for one of the options that's before you for
Ballot 2?

Q.

TABLE 7 - FACILITATOR: No, it would be after a Referendum to repeal?

A.

CHAIRPERSON: But it would depend on the terms of the Constitution. I mean that
question isn't answerable.

A.

DR. WALSH: Are you suggesting if there's repeal, if there was a R eferendum that
voted for repeal what would the scenario be?

Q.

TABLE 7 - FACILITATOR: Correct, yes.

A.

DR. DOYLE: So again I have to refer you back to Brian Murray's paper. So, it
depends on what the courts ultimately think the consequences of the repeal are and
there is legal uncertainty on this as the Judge has referred to, that on one view the
Oireachtas would have a wide power to make laws in respect of termination of
pregnancy and if the courts take that view, the Supreme Court takes that view, it is likely
to say well there either aren't Constitutional rights here or there is sort of weak
Constitutional rights and we're going to defer to the judgement made by the Oireachtas.
We're going to be very slow to get involved. I f the courts take the second view
canvassed by Mr Murray, which is that the pre 1983 position revives. S o you'll
remember that there were judicial statements but no binding decisions before 1983,
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which said that the right to life of the unborn wasn't visibly protected, if the court takes
that view and therefore that implicit right to life of the unborn is sort of resurrected after
the repeal of the Eighth Amendment, then the courts would have to have regard to that
implicit Constitutional right, perhaps alongside rights on behalf of the Mother and then
the third view as to what the consequences of repeal might be is that the courts could
come to the conclusion that all protection for the unborn had been removed from the
Constitution but that there was a sort of autonomy or freedom of choice right for people
in general but women in particular that was implicit in other parts of the Constitution and
they might consider that right which would lead to terminations of pregnancy being more
easily available if a woman were to choose that but it does and there is this level of
uncertainty and it is just an unfortunate state of affairs that that uncertainty is there but
we cannot be sure what the consequences of repeal might be. So it depends on which
the view the court ultimately takes and unfortunately we can't give any more guidance
than that.
CHAIRPERSON: Any other questions? Very good. Did you get any other questions
in writing. So there are no more questions. So what we've to do now is we have to
come to an agreement hopefully on Ballot 2. There is a draft and are you happy with it
as a Ballot and if you are would you indicate by putting up your hands. So, everybody is
happy with that. You're not looking for any change or anything to it. Very good. Well
then I'm noting that there is agreement to the draft. So that is Ballot 2 and we can vote.
It is 1.30. Yes, hopefully we might be able to start again at 2.30.
MS. FINEGAN: If you carry out your votes now and this will be done in public as before
until all of the votes have been cast and then the counting as before will happen in
private.
VOTING ON BALLOT 2

LUNCHEON ADJOURNMENT

ANNOUNCEMENT OF RESULTS OF BALLOT 2
CHAIRPERSON: Now, I'm going to announce the result of Ballot 2 and it will go up on
screen behind me. The number of eligible voters 91. The number of votes cast 91,
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invalid votes, again this time zero. Total valid poll 91. Then the manner in which the
votes were cast.
Option 1, Article 40.3.3 should be repealed, i.e. deleted and not replaced. 39 voted for
Option 1. That's equivalent to 44%.
Option 2, Article 40.3.3 should be replaced or amended.

50 votes for Option 2.

Equivalent 56% of the vote.
So, then the third voting option, "prefer not to state an opinion", the number who voted
for that is two. So, the majority has voted in favour of Option 2, Article 40.3.3 should be
replaced or amended. So that means that we now move on to Ballot 3. Yes, and I
think I made this clear in the explanation. In relation to Ballot 2 the majority is in favour
of Option 2 because the majority is determined by reference to the total votes cast on
both Option 1 and Option 2.
EXPLANATION OF WORDING ON DRAFT BALLOT 3
CHAIRPERSON: Now, we'll move on to Ballot 3. So, as I've just announced, in Ballot
2, the members of the Assembly voted by a m ajority that Article 40.3.3 should be
replaced or amended.
Moving on to Ballot 3 now. This will allow the citizens to formulate recommendations on
how Article 40.3.3 should be replaced or amended. Again, this draft ballot has been
prepared by myself, the Secretariat, with the assistance of the Expert Advisory Group
and with the input of the Steering Group. The text is displayed now on the screen. The
top of the paper outlines how we have reached this ballot.
In Ballot 1, the Citizens Assembly voted by a majority that Article 40.3.3 should not be
retained in full. In Ballot 2, which the results have just been announced, the Assembly
voted that Article 40.3.3 should be replaced or amended. The proposed wording of the
question on this ballot is and you can see it there
"How do you think Article 40.3.3 should be changed?"
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On the premise that Article 40.3.3 should be replaced or amended we have identified
two possible types of change and thus the ballot provides for two options.
Option 1 is that Article 40.3.3 should be replaced by a new Constitutional provision that
explicitly authorises the Oireachtas to legislate, to address both termination of
pregnancy and any rights of the unborn. This Constitutional provision will grant the
Oireachtas the exclusive power to make the law on these issues and I want to repeat
that. This Constitutional provision would grant the Oireachtas the exclusive power to
make law on these issues.
In other words, the Constitutional amendment here would serve to clarify that it is the will
of the people that the Oireachtas has full control over these matters. It will then be a
matter for the Oireachtas to decide how to regulate these issues.
Going on to Option 2. Option 2 is that Article 40.3.3 should be replaced or amended
with a new Constitutional provision that directly addresses both termination of pregnancy
and any rights of the unborn. This Constitutional provision as interpreted by the courts,
would limit the law making powers of the Oireachtas. So, that is the difference between
the two options. The first option is that the Oireachtas has exclusive power to make
law. The Option 2 is that the provision would be in the Constitution. It would be a
Constitutional provision and it would limit the law making power of the Oireachtas.
This would, sorry, this could be i mplemented primarily, this is Option 2 n ow, by a
Constitutional provision whether by way of replacement or amendment of Article 40.3.3
in conjunction with legislation or in certain circumstances via legislation only.
You will also see there is a third voting option, as there was on the last ballot, that can be
selected. "Prefer not to state an opinion." Once again this is included on the ballot
paper to accommodate members who may not wish to express a view on how change
should be effected.
Now, in relation to the presentation of the results. I just want to again briefly refer to
that. A sample result sheet is now on the screen. Once again it will specify the
number of citizens eligible to vote and the number of citizens who voted. The results
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will provide details of the number of votes cast in respect of Option 1, Option 2 and the
third voting option, prefer not to state an option. However -- that should be "prefer not to
state an opinion". Sorry about that.
However, for the avoidance of doubt, the majority would be determined by reference to
the total votes cast in favour of Option 1 and Option 2. Now, the next steps basically are
that we would go into private session to allow the members to discuss the draft ballot
amongst themselves and then do the discussion in round table format and we will
resume at 3.30, at which point we will have a questions and answers session. Thank
you very much.
FEEDBACK FROM MEMBERS AND Q&A
CHAIRPERSON: Would every one please take a seat please. Just before we go on
to the Q&A Session, it was suggested to me by the Expert Advisory Group that it would
be no harm if I read into this ballot what I stated in relation to Ballot 2 because it also
applies in relation to Ballot 3 and this is just to remind you.
It is important to note that voting for either Option 1 or Option 3 in Draft Ballot 3 may
result in an outcome that allows for the liberalisation of the current legal regulation of
termination of pregnancies or alternatively, an outcome which results in the rights of the
unborn being given greater protection. This is because both the legislation enacted in
consequence of a repeal or in consequence in Option 1 of the Constitution allowing the
Oireachtas to legislate, giving it free rein in relation to legislation or, and again I am going
to emphasise, depending on its terms, a provision replacing or amending Article 40.3.3
in the Constitution could have either effect.
So, in either scenario the effect, the outcome could be either, depending on the
legislation or the amendment made, the outcome could be either liberalisation or greater
protection for the unborn. S o just to remind you of that. N ow, we'll start with the
questions.
Q.

TABLE 6 - DAVE: In relation to Option 2 if it was selected, could you just clarify maybe
how the law making powers of the Oireachtas would be limited. It says, like you know
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the actual wording and the introduction to it says "as interpreted by the courts" but could
you specify exactly how that would work, how it is limited please?
A.

PROFESSOR MADDEN: So I'll take that question. So if Option 2 is selected which
indicates that there will be a new Constitutional provision addressing the issue, so the
question is how would the power of the Oireachtas be limited in that context. So I
suppose this depends on how you decide to vote in Ballot 4C and the extent to which the
Oireachtas adopts those recommendations and the extent to which that's subsequently
passed by a Referendum of the people. So, you are given various options in Ballot 4C
to indicate your preference. So, for example, if the Assembly were to vote in favour of
Option 2, as you've suggested and later in favour of recommending, for example, to look
at one of the examples in 4C, if you voted in favour of recommending that termination of
pregnancy should be allowed in cases where there's a serious risk to the health of the
woman, then if this was subsequently put to the people in a Referendum and passed by
the people in a Referendum, then the Oireachtas would be constrained by that and they
couldn't pass legislation contrary to that new Constitutional provision. D oes that
answer your question?
CHAIRPERSON: Yes. Table 1, sorry, there's a mic over here on Table 4.

Q.

TABLE 4 - FIONNUALA: Good afternoon, Fionnuala from Table 4. Just first of all on
behalf of my table we'd like to make a proposal that the ballot paper is amended to say
Option 1 would be "Article 43.3.3 should be replaced with a Constitutional provision that
explicitly authorises the Oireachtas to legislate, to address the termination of pregnancy,
any rights of the unborn and any rights of the Mother." Option 2 would be amended to
say "Article 40.3.3 should be replaced or amended with a new Constitutional provision
that directly addresses termination of pregnancy, any rights of the unborn and the rights
of the Mother." We feel that it's a bit worrying that the rights of the Mother weren't
included?

A.

CHAIRPERSON: So you're taking out both?

Q.

TABLE 4 - FIONNUALA: Taking out both and including the rights of the Mother.

A.

CHAIRPERSON: Including the rights of the Mother.

Q.

TABLE 4 - FIONNUALA: Then not representing my table but representing myself, I
just wanted to say that it is important to note that the options presented on this ballot
funnel us into voting on abortion and the rights of the unborn only. Article 40.3.3 does
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not mention termination or abortion and crucially it does have effects outside of this area.
This is disappointing.
A.

CHAIRPERSON: Sorry, would you remind repeating that. I didn't quite get it?

Q.

TABLE 4 - FIONNUALA: It is important to note that the options presented in this ballot
funnel us into voting on abortion and the rights of the unborn only. Article 40.3.3 does
not mention termination of pregnancy or abortion and crucially it does have effects
outside of this area. This is a disappointment. I just want this on the record?

A.

CHAIRPERSON: Oh yes, I understand what you're saying, yes. We'll deal with that
suggestion variation.

A.

DR. DOYLE: I see no problem with it, difficulty in terms of how it would effect other
votes. So, I've no difficulty with it being put to the floor. Presumably, there's logistical
difficulties but that's not a reason not to change it all.

A.

CHAIRPERSON: Yes, yes.

A.

MS. FINEGAN: Maybe put it to the vote. I think probably the thing to do is if that's a
recommendation, I suppose it is conceivable that there are other proposed
amendments. So maybe we'll hold off on voting on any amendments to the wording
until the end of the session.

A.

CHAIRPERSON: I just have one question and that is whether "and any rights of the
woman" would be more appropriate than the Mother because of the terminology in the
2013 Act and all of that.
SPEAKER: Sorry, we took the Mother from the original Article 40.3.3
CHAIRPERSON: All right, very good. We'll come back to that and don't let me forget
it please.
MS. FINEGAN: Table 10?

Q.

TABLE 10 - SPEAKER: Good afternoon. Just a small question regarding Option 2.
In the case of Article 40.3.3 being replaced with a C onstitutional provision that
addresses the rights of the unborn, who would be the author or authors of that provision
and would they be expected to fully consider the recommendations and findings of the
Citizens Assembly also in drafting that provision?

A.

DR. WALSH: So, it's suggested in the first instance this would be a recommendation in
your report which then goes to the Oireachtas Committee as I understand it. So the first
question would be where it would go from there but if it got to the stage of drafting, then
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my understanding is that drafting would be done through the Departments and facilities
in Government that are responsible for drafting Constitutional Referenda. So what you
would be g iving in your 4 B allot would be an i ndication as to the reasons and
circumstances in which you think the Constitution should be amended in the various
ways but it would then be a matter of drawing up wording for a proposed Referendum, a
matter for the drafters attached to working with your office committee and the public
generally. I don't know if the Chair has any other thoughts on that?
A.

CHAIRPERSON: No, no, I mean that is the case. We are putting this in very general
terms. We'll look at it in more depth in Ballot 4, whichever Ballot 4 we go to.

Q.

TABLE 1 - FACILITATOR: Thank you, Judge. I'm the Facilitator for Table 1 and the
citizens at this table have two questions for the panel. The first question is if Option 1 is
carried, does this create an explicit mandate for the Oireachtas to create legislation and
if so, is there an explicit timeframe between passing a R eferendum and devising the
legislation and the second question is if Option 2 is carried does this mean that the
specific reasons for termination would go into the Constitution. Thank you?

A.

DR. DOYLE: Okay. So I'll take those questions. First of all, obviously what comes
out of here is recommendations to the Oireachtas for the Oireachtas to consider, okay
but if we take the question as if Option 1 is carried, in terms of if there were to be a
Referendum carried in terms of Option 1, that wouldn't create any obligation on the
Oireachtas to create new legislation. The existing legislation for the 2013 Act would
continue in force but the Oireachtas would be free to change that legislation at any time
it wanted, in any way that it wanted because the Oireachtas would have full power to
regulate issues around termination of pregnancy and so on and I think it follows on from
that that there's no question of a timeframe between the Referendum having to pass
legislation. In response to question 2, as if Option 2 w as carried. Again, does this
mean that the specific reasons for termination go into the Constitution, yes.

Q.

TABLE 14 - JORDAN: Jordan from Table 14. I just wanted to ask a q uestion of
clarification I suppose on t he wording of Option 1 and 2. Clarification regarding the
distinction between the termination of pregnancy versus the word abortion because on a
number of occasions the Assembly received information from both advocates and
professionals drawing distinctions between either phrase, most memorably Dr Angelo
Libertino, a staunch anti-abortion advocate, said that he had no issue with termination of
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pregnancy because the unborn might survive outside of the womb.

I suppose

termination of pregnancy also allows for the 2013 Protection of Life during Pregnancy
Act, so it is not unconstitutional because it's a t ermination of pregnancy and no t an
abortion. So, I was wondering could there be some, I suppose, legal clarification on the
difference between the words and/or medical clarification or input. Thank you?
A.

DR. WALSH: Thanks very much. I'll take that question for you. I suppose just to
give you a sense of where we arrived at the choice of terminology for the draft wording.
We were influenced by the fact that the 2013 Act uses the phrase Termination of
Pregnancy and also in consultation with our medical colleagues on the panel, that in
medical practice the word abortion is generally not used and in terms of your question
about the constitutionality of the 2013 Act, I suppose it's important to note that neither
the 2013 Act itself nor the case on which it's based, the X case, expressly deals with the
issue of gestational limits. So it's not to say that there isn't the possibility that those
might be implicit but it has never been expressly dealt with, either on the face of the
legislation or in the case but as you'll see when you move on to looking at the next draft
ballots, there is scope for differentiation in terms of gestational limits on the different
grounds that are being put to you. So, I think we definitely see the point that's being
made about the potential for confusion in terms of the use of terminology. So, what I'd
be suggesting if it was something that would be satisfactory for that table and anyone
else in the room who shares the view, would be that we on the group would have a look
at that wording overnight and before we would come to ballot 4, be able to come back to
you with some discussion on whether that wording works appropriately or not. For the
purposes of Ballot 3, we're using the word 'Termination of Pregnancies, that phrase in
quite general terms to cover the issue more broadly. So, I don't think it is of crucial
importance at this stage but certainly I think we do need to look at it before Stage 4. I
think it's an important point that has been raised. Liz, do you want to add anything on
that?

A.

DR. DUNN: No.

Q.

TABLE 7 - FACILITATOR: Judge, I'm the Facilitator for Table 7 and I have two
questions from two of the members of the table. The first one is if Option 1 is chosen by
the majority, would this mean Article 40.3.3 could be taken out of the Constitution and
the second question is, in Option 1 it states "addresses termination". Does this mean
that the Oireachtas could choose retain the status quo and not liberalise it any further?
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A.

DR. WALSH: Could you just repeat the first part of the question please?

Q.

TABLE 7 - FACILITATOR: The first question or the second question?

A.

DR. WALSH: The first question?

Q.

TABLE 7 - FACILITATOR: If Option 1 i s chosen by the majority would this mean
Article 40.3.3 could be taken out of the Constitution?

A.

DR. WALSH: So, the answer is yes. Okay, so what Option 1 does is to propose the
replacement of Article 40.3.3 with an entirely new Constitutional provision. So, the
current text comes out and a new provision goes in to the effect as you see there set out
in the ballot, that the Oireachtas is expressly authorised to legislate to address
termination of pregnancy and rights of the unborn and subject to a possible amendment
that is being proposed, the rights of the woman as well. So you would have heard and
remember probably from Brian Murray's paper and presentation, that canvassed as one
of the options that could be used to address some of the uncertainties around the
consequences of repeal, that one way around that would be to insert this kind of
provision expressly into the constitution but yes, the short answer is this would result in
40.3.3 as is coming out of the Constitution.

A.

PROFESSOR MADDEN: And I'll answer your second question which was looking at
the word addresses in Ballot 1, in Option 1, sorry. So in Option 1 where it says "it
authorises the Oireachtas to legislate to address termination of pregnancy and any
rights of the unborn", I think your question was does this mean the Oireachtas could
choose to retain the status quo and not to liberalise it any further and the answer is yes,
because you're giving the Oireachtas the power. So they could either retain the status
quo as is in, for example, the 2013 Act or they could change the status quo by changing
the 2013 Act or repealing the 2013 Act. The Oireachtas may be guided by or influenced
by the recommendations that you make in answer to question 4B but that would be a
matter to go into your final report and the extent to which the Oireachtas would be
influenced by those recommendations in drawing up any subsequent legislation.

Q.

TABLE 5 - FACILITATOR: I'm the Facilitator for Table 5 and there's two questions
here from the table. The first one is can a Referendum Ballot Paper have numerous
options in relation to one topic. The second question and point of clarification will be
asked by a m ember, by a citizen but I would like to state that during the round table
discussions there was mixed views expressed.

A.

CHAIRPERSON: There was what?
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Q.

TABLE 5 - FACILITATOR: There was mixed views expressed by all the members but
one member would like to ask a question and get some clarification?

A.

CHAIRPERSON: Well let us perhaps deal with the first question first about the content
of a Referendum.

A.

DR. WALSH: So just to clarify what you're asking. It's the position that you could have
a number of distinct issues on one ballot paper but not a breakdown of multiple options
within one issue. Does that answer your question?

Q.

TABLE 5 - FACILITATOR: Yes.

Q.

TABLE 5 - CITIZEN: Hello there, I'm a citizen from Table 5. A comment on Option 2
and a query on Option 1. Now, most of the people here at the table agreed Option 2 is
fine as it is as it provides an option for those of us who wish to retain Article 40.3.3 and
the Constitution and retain in somewhat or to provide small changes in a few
circumstances while still giving rights to the unborn. So, we've no problem with Option
2. H owever, some of us have a q uery on O ption 1, is that what we should
recommending is a Constitutional change should be very straightforward in its wording
but it should be formed to give total power to the Oireachtas to legislate in all
circumstances on the matter of terminations. Now, some of us fear that putting in too
much wording will bring us back to 40.3.3 or maybe back to Option 2. So, the question
is, is it necessary to have in Option 1, to have the words "and any rights to the unborn"
included in this option. N ow, so I'm just asking why were they put in, so as to
differentiate it from Option 2, why were these words put in. Should these words be
retained. Why should they be r etained and if the Assembly so wishes can they be
removed?

A.

DR. WALSH: I'll answer your question. I think the first thing to say is that the wording
refers to any rights of the unborn. Okay, so our reasoning behind using the word "any"
in that space as opposed to the words "the rights of the unborn" was to capture the fact
that you're alluding to, which is that legislative change, coming on from that might be to
the effect that there would be no rights for the unborn and that might be the intention of
citizens in voting for such a provision. So, the use of the word "any" was intended to
capture the fact that you're not presupposing that those rights are there and you go on in
Ballot 4 to be able to indicate through your choices in Ballot 4 whether you think those
rights should be there at all or in any circumstances. So that was the reasoning behind
having the use of the word "any" and certainly as the Judge alluded to, Option 1 can
capture legislation, can capture giving authority to the Oireachtas resulting in legislation
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that would either liberalise or restrict the current abortion regime but it is a conferral of
authority on the Oireachtas to deal with those issues.
Q.

TABLE 5 - CITIZEN: So can I make a recommendation that we just -- I put it to the
Assembly that we drop the wording "and any rights to the unborn" from Option 1. Is that
possible?

A.

DR. WALSH: I would suggest that probably it's related. We need to consider the two
proposed amendments in conjunction because I think they may, in terms of how they'd
be best giving effect to be linked. So it might be appropriate to consider those together.

A.

CHAIRPERSON: Maybe we'll, as they say in the courts, rise for a minute or two. In
fact it will be a little bit perhaps longer than a minute or two. When we take all the
questions and then we'll rise and w e'll discuss it. We'll discuss both of those. Any
other question?

Q.

TABLE 10 - FACILITATOR: Hi, I'm the Facilitator here for Table 10 and I've been
asked to ask the following question. If the majority vote is for Option 2 w ith a new
Constitutional provision that directly addresses both termination of pregnancy and any
rights of the unborn with reference to the ballot of 4C, Part 2, are the recommendations 1
and 2 not at odds with each other?

A.

CHAIRPERSON: Say that again.

Q.

TABLE 10 - FACILITATOR: Are the recommendations 1 and 2 not at odds with each
other?

A.

CHAIRPERSON: That's (i) and (ii)?

A.

MS. FINEGAN: Can I just confirm do you mean the recommendations from Ballot 1
and Ballot 2, is that what you mean?

A.

CHAIRPERSON: No, part (ii) of Ballot 4C is what I think he's talking about.

Q.

TABLE 10 - FACILITATOR: It's Ballot 4C, part (ii)?

A.

CHAIRPERSON: And you think there's an inconsistency between those two, is that
your point?

A.

DR. DOYLE: I can address this question I think. The question really then is what's the
difference between 1 and 2 within part (ii) of Ballot 4C. What it does is the reason it has
been structured like that is to allow the Citizens Assembly in Ballot 4, if it wishes to
empower the Oireachtas more in some areas than others. So there's eight things at
present that you will be asked to vote on in whichever of the Ballot 4's we get to but let us
assume it is Ballot 4C for present purposes and it may be that in some of those citizens
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want to retain clear provisions in the Constitution and put quite a bit of detail in the
Constitution but in respect of others that they might want to give more scope to the
Oireachtas to make the rules. So it is a good point to raise now because it is then
obviously relevant to your choice in Ballot 3, as to whether you choose between Option 1
and Option 2. In choosing Option 2 you would be allowing yourself in Ballot 4C the
possibility on some issues to make a very clear statement in the Constitution and on
other issues to give more power to the Oireachtas.
A.

CHAIRPERSON: To legislate.

A.

DR. DOYLE: To legislate, yes.

A.

CHAIRPERSON:

Does that answer your question, yes, thank you. A ny other

questions?
Q.

TABLE 11 - FACILITATOR: I'm the Facilitator for Table 11. A citizen at this table has
asked me to ask the following question. Which option is more likely to result in a more
liberalised situation than currently exists?

A.

CHAIRPERSON: That's a matter of policy, isn't it really.

A.

DR. DOYLE: I think we can answer it, although it may not be a satisfactory answer. In
principle, they are all equally open to either approach and beyond that it's a matter for
your own political judgement as to which you think is more likely to happen to give the
result that you wanted to give and obviously different members will have different views
on that.
CHAIRPERSON: Any other questions. All right, we'll sit again here at ten past four
and we'll consider those two questions.
BRIEF ADJOURNMENT
CHAIRPERSON: Very good. We took a little longer than expected but I'm going to
ask Oran to deal with the two issues together.
DR. DOYLE: Thanks, Judge. S o maybe to explain first again the rationale for Ballot 3
and why it is there. So the purpose of Ballot 3 is to get at the question of where issues
of termination of pregnancy, the rights of the unborn and the rights of women in that
context should be regulated. Should they be done in the Constitution or should they be
left to the Oireachtas and one of the reasons that Ballot 3 is there is the uncertainty over
what the consequences of repeal might be because we are aware and from feedback

Page E 903

from the members, that many of the reasons why people have advocated for repeal are
to do with giving power back to the Oireachtas.
Given that the legal advice to the Assembly has been that it's not clear that repeal would
achieve that end, it seemed important to us to come up with a ballot that would give the
members of the Assembly the option of voting for something which very clearly would
give the power to the Oireachtas to deal with these sorts of issues. So that's why Ballot
3 is there and in choosing the precise wording of Option 1 and by extension Option 2, but
I think focus on Option 1 is easier, we wanted to be sure that it was as clear as possible
that the Oireachtas would, if it were voted for, have a full power over these sorts of
issues. So, we wanted to include things within the grant of power.
So, going back -- well first of all then, addressing the second proposal that was made
about removing the phrase "any rights of the unborn" we think that that would undermine
the clarity of the choice between Option 1 and 2 because if you leave out the phrase "any
rights of the unborn" from Option 1, what you are saying is that the Oireachtas wouldn't
have authority to legislate to address those rights of the unborn and you leave open the
possibility that a court might in future decide that rights of the unborn are protected in
another provision of the Constitution implicitly and that that might be used to constrain
the power of the Oireachtas. So in a sense in response to a question coming from this
table, including the phrase "any rights of the unborn", is done not to presuppose that
there are rights of the unborn that should be protected but to make it clear that if Option
1 is voted for and accepted by the Oireachtas, the Oireachtas would have the power to
either restrict or protect the rights of the unborn as it sees fit but it is to make it clear that
the Oireachtas has power over that issue.
So, I think the view, having discussed it and I'll hand over to the Judge in a minute or two,
is that it's better to leave that within both Option 1 and Option 2. That said, we do think
that the options read better and are more balanced and also are clearer about the fact
that the choices between giving a lot of power to the Oireachtas to regulate these issues
are not if we were to accept the first proposal that was made to include the phrase "and
any rights of the woman". So, I think the proposal but as with all issues on the Ballot
Paper, it's a matter for the Citizens Assembly to decide whether you're happy with the
proposal or not but the proposal is that Option 1 and Option 2 would be amended along
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the lines suggested from Table 4 I think, so that it would be Article 40.3.3 should be
replaced, it's up there now, should be replaced with a C onstitutional provision that
explicitly authorises the Oireachtas to legislate to address termination of pregnancy, any
rights of the unborn and any rights of the woman.
DR. WALSH: And maybe just to add to that in light of the comments from Table 4, a
benefit, as we see it of this approach and with effect not taking the proposal from this
approach, to take any rights of the unborn out, is that it does keep the wording of the
provision broader than simply confined to termination of pregnancy. So, it does have
greater breath than an amendment that would simply be focused on the termination
issue. So, we think that marrying the two proposals together in this way provides, as
Oran said, balance but also keeps greater breath in light of the comment that was raised
from over here as well.
CHAIRPERSON:

And consistency I think as well, which is very important.

I

mentioned it earlier. Are members clear about what we've just said. Would anybody
like to ask a question?

Q.

TABLE 4 - FACILITATOR: Hi, I'm the Facilitator from Table 4. There's just a quick
question from one of the members. There was a di scussion earlier about Mother or
Woman, which word would be used, which word was settled on in the end?

A.

CHAIRPERSON: We're thinking of woman.

Q.

TABLE 14 - SPEAKER: I just want to clarify, if any rights of the woman is included in
that instance, does that mean -- I mean I'm just saying is this just with regards to
pregnancy or is this women's rights in general are now in the option, the Oireachtas
would have the power to legislate on any aspect of a woman's life and would not have to
refer to the Constitution, like other provisions within the Constitution, is that right or no?

A.

DR. DOYLE:

I think that's a good point. O bviously we're not drafting what the

constitutional provision might be but I think in terms of guidance to the Oireachtas as to
what we're thinking, perhaps the words in this context.
Q.

TABLE 14 - SPEAKER: Sorry, one of my fellow members here has said that maybe
changing it to "the rights of the woman" maybe would just kind of --
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A.

CHAIRPERSON: Sorry, would you repeat that again please?

Q.

TABLE 14 - SPEAKER: Just that if it was changed to the rights of the woman maybe
that would resolve that. If that's an issue, I don't know?

A.

DR. WALSH: I suppose again that would probably have a g enerality. I think the
problem that you're raising about generality here is an important one given the breath of
other rights outside of this context that are dealt with in the Constitution. So, I think
you're right. We probably need to come up with some wording to contextualise what
we're talking about here in terms of the rights of the woman. So we can do that.

A.

CHAIRPERSON: I would have assumed that it would be interpreted as the words, the
rights of the woman would be interpreted in the context of termination of pregnancy and
any rights of the unborn but we could put in the words "in the context". That would be
my feeling about it but there could be a different view on it of course.

Q.

TABLE 4 - CITIZEN: That's why I think it's the difference between the words "rights of
the woman" and as in the Constitution the rights of the Mother because if we're taking it
purely under the Article 40.3.3 what it says is "the unborn and the rights of the Mother".
So when you change it to woman it could be interpreted, as somebody else in the room
has said, woman as a standalone word and entity whereas when we're talking about in
conjunction with the unborn and the Mother is where I think the clarity comes?

A.

DR. WALSH: Yes, the pregnant woman.
MS. FINEGAN: Sorry, can we just have quiet, we've another question, thanks.

Q.

TABLE 5 - CITIZEN: Sorry, it's just a point of confusion over the previous round of
questions. I just wanted to ask a question of Mr. Doyle. T here was -- another table
asked a question in relation to if we were to go to with Option 2, would it mean that the
Constitution would then have to contain a list of the different circumstances under which
abortion might take place and you answered the question yes. To me that sounded like
that that would be -- all the details would have to be contained within the Constitution but
if you vote for Option 2, it says down at the bottom of the page that you go to Ballot 4C
and part 2 of 4C indicates that you can have all those options in legislation only, which
seems to be a contradiction?

A.

So, the way -- so, Ballot 4C, Part 2, (ii) you would still need a provision which would say,
and we can look at it in more detail when we come on to Ballot 4C, if that's the one we get
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to tomorrow, but you would still need a provision in the Constitution that would say
something like there should be an exception, just take that purely random example,
hypothetically for pregnancy as a result of rape, the Oireachtas must enact the laws in
relation to this. So, you'll still need something in the Constitution to identify that the
Oireachtas had the power to enact all of the laws in relation to that exception.
Q.

TABLE 5 - CITIZEN: But references then to those individual circumstances would
have to be listed in the Constitution and then in turn dealt with in legislation as well?

A.

DR. DOYLE: Yes.

A.

DR. WALSH: I think the key phrase in that ballot, 42, part 2, is implementation. So,
what you're concerned in (i) and (ii) in Ballot 4C is the implementation, the working out in
substance as to how these different grounds would be dealt with and the question is
whether you want a significant amount of that done at constitutional level or wholly in
legislation. That's what is being is asked in that part.

Q.

TABLE 5 - CITIZEN: Then you get into the scenario of toing and froing, constantly
changing the Constitution with these details in it. Could a generic wording be put in and
then that row of legislation, option 2's, would bear fruit in terms of legislation in different
circumstances. I don't understand the level of detail that's required to be put into the
Constitution?

A.

DR. WALSH: Well it would have to signal, if you were going the route of having
particular reasons for abortion as opposed to generally giving the power to the
Oireachtas, those reasons would have to be indicated at Constitutional level and how
those would be given effect to could be dealt with in legislation as opposed to in the
Constitution.

Q.

TABLE 5 - CITIZEN: Why? Why would you have to put those in the Constitution, I'm
sorry, I don't understand?

A.

DR. WALSH: Well I suppose it comes back to the fact that the two options that you're
looking at in Ballot 3 are whether you're explicitly granting the power to deal with this to
the Oireachtas or you're holding back at a Constitutional level certain powers to limit how
the Oireachtas can deal with the issue of termination. So, in doing so the purpose of
Option 2 is to indicate at a Constitutional level where those instances of constraint on
legislative power should be.

A.

MS. FINEGAN: And if I could just add, I mean part of the reason why this is here is
based on the feedback from the members at the last meeting, where we saw from the
feedback form that we got, that in some cases members said you know that they may

Page E 907

want to allow the legislature to have power over certain instances but there were certain
things that certain members wanted to see constrained in the Constitution. So that was
the specific feedback that we got and so that's what this ballot provides for. So, it's not
to say that, as you say rightly somebody, if you get to Ballot 4C, somebody could tick
legislation only in all cases but others may wish to select that the Constitution in some
cases may have a constraint in those certain circumstances. That's the reason why it's
there. It's because based on some of the feedback that we got it's to provide -Q.

TABLE 5 - CITIZEN: But the crux of what I was getting at is to try and av oid the
situation where there's a high level of detail going into the Constitution and there's a lot of
hassle then as a result of trying to govern the whole thing?

A.

DR. DOYLE:

If that's what you want to achieve and obviously people can have

arguments about that on both sides but that's what Option 1 allows for because it doesn't
have -- the detail would be just saying pass the job over to the Oireachtas.
Q.

TABLE 5 - CITIZEN: Okay, thank you.

Q.

TABLE 4 - CITIZEN: Hi, I know this was passed into yo inside and I've been asked
by -- on my last count, 13 members across the room, to raise the fact that there's a
concern over the influence that Brian Murray's paper has had on Ballot 2, in particular,
now apologies, let me grab my notes, in particular basically the fact that there was too
much emphasis on the uncertainty if we were to vote for repeal and that Brian Murray's
paper was emphasised immediately proceeding the Ballot and that it was emphasised
without alternate opinions. As an example, one of my colleagues has provided me with
another legal scholar, Mairead Enright, who published a piece. It said
"after repeal the court would likely find that the State is entitled to protect foetal life but
that this entitlement must now be balanced against pregnant women's rights, not only to
life but also health and autonomy."
There is a query as to whether or not Brian Murray's paper influenced the vote and if a
break had been taken and sufficient time to reflect had been given, would a different
result have been reached. I've been asked to raise that on behalf of -- in and around
10% of the members of the Assembly and t hat's just the ones I've spoken to. So I
wanted to put that to Expert Advisory Group and the Secretariat please?
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CHAIRPERSON: I'll hear another question.
Q.

TABLE 5 - CITIZEN:

Sorry, the citizen on Table 5 here that put the original

recommendation to delete any rights to the unborn. Now, we're here for five months
debating the Eighth Amendment to the Constitution in Article 40.3.3. We've already
voted to delete Article 40.3.3 from the Constitution and now we've ended up with another
way of wording in Option 1, to vindicate the rights of life of the unborn with equal right to
life of the Mother, in just another wording. So, I still think we should delete the last
eleven words of Option 1 and that if people believe that the right to life of the unborn
should be vindicated and with the equal right to life of the Mother they should vote for
Option 2 and I still propose that we delete the last eleven words of Option 1 because it
seems to bring us back to square one, where we started four or five months ago with
exactly the same wording, going forward to Dáil Committee for recommendation?
A.

DR. DOYLE: Well I take your point, okay. With respect I disagree that that's the effect
of the wording of Option 1 as proposed.

If we did, if I understand what you're

suggesting is, excusing me for not counting the words, but that you end after the words
"to legislate". Is that right, so "Article 40.3.3 should be replaced with a Constitutional
provision that explicitly authorises the Oireachtas to legislate."
Q.

TABLE 5 - CITIZEN: From "any rights to the unborn and any rights to the Mother"?

A.

CHAIRPERSON: Oh yes, you're leaving in termination of pregnancy.

A.

DR. DOYLE: I think it isn't the same as the existing 40.3.3 because it doesn't talk about
vindicating the rights of the unborn or protecting the rights of the unborn. What it does
is it makes it clear that the Oireachtas can address the rights of the unborn, sorry,
address any rights of the unborn which could include restricting those rights or protecting
them further and if you don't include that, my view is that there is a r isk from your
perspective I think because you are somebody, if I understand you correctly, you want
the Oireachtas to have a broad power on these issues but it does open up a risk that the
Oireachtas would find itself constrained because it hasn't explicitly been given the power
to address the rights of the unborn and there is an argument that there are rights of the
unborn implicitly protected by Article 40.3.3.1 and so you might not achieve what it is that
I think you are trying to achieve. I don't have any view on what you should be trying to
achieve but from what I understand you are trying to achieve, I think you can achieve
that better by leaving in the phrase "any rights of the unborn".

A.

DR. WALSH: I might just add on that, for the Assembly's consideration obviously in all
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of these proposals, just to reiterate that taking out those last eleven words would bring
you to a situation where the proposed amendment that you would be putting forward in
the recommendation only deals with termination of pregnancy and not any other issues
that might be related to the Eighth Amendment as it currently stands. It would be a very
specific terminology that would be used and its limits would be clear in that respect.
Q.

TABLE 6 - SPEAKER: The way I look at it, with the two options that we have, Option 1
is basically to give -- maybe if you call it unlimited power to the Oireachtas they'll come
up with legislation. Option 2 is to limit that. To get caught up now at this stage with
commas and ands and rights and this woman with mother and I'm not being flippant and
I'm not demeaning anybody or anything, is kind of loosing the point because the next
question that will be asked after this debate on this section will be do w e have to go
through that again now tomorrow with 4B and 4C. Are those words okay?

A.

CHAIRPERSON: Are those words?

Q.

TABLE 6 - SPEAKER: With the way that words are being added or changed or
whatever and these two ballots, will they now effect 4B and 4C tomorrow or have we to
go through the same thing again.

I

mean ultimately we're coming up with

recommendations when we're finished but to get bogged down here and now, all this is
going to do is move us on to the next stage of the process and we have all our options
then in 4B and 4C, which include the word 'woman' and 'unborn' and everything else.
So, I think we're getting bogged down here on this and potentially to get bogged down on
this then could bog us down then tomorrow because we have to go through the whole
thing again. Is this word right, is this comma right. So, I think we should just move on
from this. Choose our Option 1 and Option 2 and then tomorrow, which will be further
down the line of where we need to be as regards putting recommendations to the
Government, we'll have a better choice because there is more options given to us when
we're voting. That it will be better placed to actually decide what to choose. Just an
opinion.
A.

CHAIRPERSON: Yes. Any other question?

Q.

TABLE 11 - FACILITATOR: I'm the Facilitator for Table 11. J ust two comments.
First, in clarifying the implications of Option 2, the table have looked at how divorce is
handled.

Page 164 of the Constitution, the issue of divorce as covered in the

Constitution is made up of general principles and then lists specific circumstances and

Page E 910

also has a catch all provision at (iv). Just it was submitted by this table that that might
assist any other citizens who were wondering how Option 2 might work in practice and
then another citizen would like to me to comment. "I know I am trying to achieve but I
am now so confused I don't know how to get there through the remaining ballots."
A.

TABLE 7 - FRANK: Hi, it's Frank here from Table 7. I'd just like to address the issues
raised at Table 4 and the huddle that took place with regards to the influence of the legal
information we had before the last ballot and that that had in somehow hoodwinked us or
confused us into voting the way we did. We have sat here for five and s ix weeks.
We're intelligent people. I 've heard the same groups argue in different times and
different places that we don't need to be condescended to in some way. We voted the
way we voted. I didn't like the way the first vote went but I've stayed and voted for the
second vote and we voted the way we voted and if people would want to claim that we
were misled in some way I just think it's a farce. I'm sorry but I'm angry by that. I'm
angry by a forum of influence taking place just prior to a vote.
CHAIRPERSON: Very good. Anybody else, any other observations?

Q.

TABLE 8 - CITIZEN: I would just like to second Frank there. That there was quite a
bit of lobbying going on a nd I object to that because everybody came here through
innocence and to have their own views and there has been quite a lot of lobbying going
on, particularly before this vote that is going to happen now.

Q.

TABLE 12 - CITIZEN: Member from Table 12. I propose that we move on with the
ballot as presented in the draft for paper 3.

A.

CHAIRPERSON: And sorry, your last observation?

Q.

TABLE 12 - CITIZEN: That we proceed with the vote on Ballot 3 with the draft as
originally proposed to us?

A.

CHAIRPERSON: As originally proposed. I just wanted to be quite clear, that that's
what you were saying. All right.

Q.

TABLE 5 - CITIZEN: Hi, a member from Table 5. Just to comment on the lobbying
comment. I asked a question earlier to clarify what was the difference between having
a -- sorry, voting on Ballot 2, what was the specific difference between choosing Option 1
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which would lead us to Ballot Paper 4A and Option 2 which would lead us to Ballot 3,
Option 1. I'm sorry, this is longwinded. My understanding was that the only difference
between those two options were that Option 2 was stronger legally. That the legislation
that the Oireachtas could put through could not be subject to constitutional argument at
the Supreme Court level and that it would be stronger legislation as a result of having the
provision in the Constitution that specifically said we're taking out 40.3.3 and we're
replacing that with a statement saying we're giving the Oireachtas the power to legislate
for this. Is that true?
A.

CHAIRPERSON: We're talking about Ballot 3 not Ballot 2.

Q.

TABLE 5 - CITIZEN: I know but I want to address what the member over here on Table
4 said and about the huddle that happened here because I have spoken to a couple of
people myself who were confused after they made the vote on Ballot 2, they seem to feel
that now on Ballot 3 we're not where we thought we were going to be. That's what I'm
trying to say?

A.

CHAIRPERSON: I'm not sure I understand what you're saying. I understood you to
be talking about Ballot 2 first of all but you are really talking about Ballot 3 are you?

Q.

TABLE 5 - CITIZEN: Originally, sorry, originally I stood up and asked this question
before we had B allot 2. O kay and m y understanding was that the main difference
between the two options that I've outlined were that the choosing Option 2 which led us
to Ballot 3 left us in a stronger position that the Oireachtas had more power in terms of
legislating in this area and I'm just slightly concerned now that we seem to be in an area
where it feels like that they might actually have less power or that it could be -- sorry, they
have more power but it could mean that there's no change.

That's my theory is

concerned now. That I've got myself into a situation where I've voted a certain way
because I felt that legally that was the advice I was getting and that now maybe I'm not
where I thought I was going to be. Apologies for sounding stupid?
A.

DR. WALSH: So if I can just make sure I'm understanding your point first of all and
then give you my response to it. Your concern is that in voting for Option 2, replace or
amend as opposed to repeal, your aim in doing that was to get yourself into Ballot 3 and
in that give the Oireachtas a firm legislative mandate that wouldn't be susceptible to any
legal uncertainty or challenges. To deal freely with these issues without any restriction
as to grounds or reasons et cetera. Is that correct in my understanding?

Q.

TABLE 5 - CITIZEN: Yes.

A.

DR. WALSH: So the aim of Option 1 in Ballot 3 is to do exactly as you are suggesting.
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It is to, reading the wording to you again, "explicitly authorise the Oireachtas to legislate
to address these issues." Okay, and the purpose there is to deal with the fact that
you've heard that there is legal uncertainty around the implications of repeal and you've
heard that from Brian Murray and the advice that he gave to the Assembly but you've
also heard it, if I can just refer back to the advice that was read out by Table 4. The
advice that was read out said "likely to be the case" because nobody can say with
certainty what the impacts are. T here's lots of different interpretations. D ifferent
people have views as to which are more plausible or likely than the other and Brian
Murray gave his view as to the most plausible outcome but there's uncertainty there.
So the aim in framing Ballot 3 in the way that we did, was to get around that concern and
have an option on the ballot that regardless of the view that's taken as to the
interpretation that would be taken at repeal, there was an option for the citizens to vote
for that would give a secure footing to the Oireachtas to legislate on these issues.
So, that's the aim of Ballot 3 and we are tinkering with the wording now in trying to get
that right but that was the framing, the intention in framing that the way we did and
sequencing the way we did. Does that answer?
Q.

TABLE 5 - CITIZEN:

Yes, that was my understanding.

I just got confused

momentarily. T hank you.
CHAIRPERSON: All right. Well I suppose I should deal and give my view on what
was stated by Fionnuala in relation to the information we have given in relation to Ballot
2 and in particular 1 in Ballot 2. I mean this is live streamed. It will be available on line
but not only that, we have a Stenographer here and we will have a transcript of what was
said but just looking at the notes from which I read, what I said was the important point is
that it cannot be said with certainty, just with certainty, which consequence would prevail
if Article 40.3.3 was simply repealed. Then I referred to Mr. Murray's three views and I
did in there, there could be more, you may remember that and his three views on what
the consequences of repeal would be and then I itemised them one, two and three and
then I said, number one was that the form of abortion legislation would be exclusively be
a matter for the Oireachtas. That was number one.
Then I said that he indicated that his opinion was that the first consequence would
prevail but as I'd already mentioned, this cannot be said with certainty. That's all I said
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and I don't think that could have been misunderstood and I mean as I say the transcript
will be there and I also at that point I think reiterated point one. That's my recollection.
That I reiterated what point one was.

That the form of abortion legislation would

exclusively be a m atter for the Oireachtas and that was Mr. Murray's opinion as the
consequence which would ensue but I did add then I think that the implications of a
recommendation from the Assembly for a simple repeal would be uncertain. I said that
in my notes and I'm sure I read it out. So that's what I said. I said there's uncertainty
here but on the advice we have got the likelihood is that repeal simpliciter would be
construed if the matter became a legal issue in a court, would be construed as that the
form of abortion would be exclusively a matter for the Oireachtas.
So, I don't think there is anything misleading in that and as I say the transcript is
available, the live streaming is available and you can access what was actually said and
check it out but I have a clear recollection on that and as I say I'm reading from my notes
but I would have added a word here and there as one does in those circumstances but I
don't think there was any confusion about what I said and I don't think it should have
given rise to confusion. So, I mean on that basis I could see no basis for re balloting on
Ballot 2. I don't think there was anything misleading, but as I say the material is there
and it is accessible but I genuinely believe that was what I said.
AGREEMENT OF BALLOT 3 INCLUDING EXPLANATION OF ANY AGREED
AMENDMENTS:
CHAIRPERSON: Now, so where are we are we at this stage. It's a question of going
on to Ballot 3 and it's a question of whether at this stage, whether we go forward with the
draft ballot in its draft form, which is before you there or had that been -- oh no, that has
been added on. Go back to the original.
I was of the view and I think I expressed it earlier this afternoon, that Fionnuala's
suggestion about adding any rights of when we said the woman, we could say pregnant
woman, I thought there was merit in that I have to say but I think there is no merit in
ending Option 1 after the words "to address termination of pregnancy."
MS. FINEGAN: Do the Expert Group want to say anything?
CHAIRPERSON: Do you want to make any observation on that?
DR. WALSH: I mean I would agree as a matter of opinion but I suppose it would be
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perhaps advisable to get consensus.
CHAIRPERSON:

Oh definitely we have to have a vote. D efinitely. I suppose

maybe -- I mean we are now in three possibilities. The possibility of ending Option 1
with the words "to address termination of pregnancy" and making no amendment to
Option 2. That's the first and that's what has been suggested, am I right in that, yes,
thank you.
Then the second possibility is what Fionnuala suggested, to take out the both and so that
the three factors are governed in both Option 1 and Option 2 and I think that's important
from a consistency perspective and the three factors are to legislate. First of all, to
address termination of pregnancy. Secondly, to address any rights of the unborn and
thirdly to address any rights of we'll say the pregnant woman because that is the
terminology that is used in the 2013 Act. A pregnant woman, yes, is used in the 2013
Act. I' ve checked it. So that's the second option and then the third option is to go back
to the draft we put before you.
DR. WALSH: Sorry, Judge, I think the proposal would be t o end at termination of
pregnancy, under both Option 1 and Option 2, so they'd mirror each other?
CHAIRPERSON: No, that's not right. It's only in Option 1, I'm quite clear about that.
I am absolutely correct in that. So, do we do it -- will I put each of those matters to you.
SPEAKER - JORDAN: I suppose just if we change the details of the end of either
Option 1 without changing the details of Option 2, it seems to polarise or make partisan
either option, so that Option 1 would allow the Oireachtas to legislate, to address
termination of pregnancy and any rights of the unborn. If we ended it at termination of
pregnancy it would make it different than Option 2, having that dealt with just under the
Constitution. So, it seems to make the details of what is being dealt with different as
opposed to whether the Constitution allows the Oireachtas to do it explicitly or whether
the Constitution deals with it itself explicitly and I suppose that's the issue that I'd have
with just changing the details of one option.
CHAIRPERSON: What precisely is your problem, the problem you perceive?
SPEAKER - JORDAN: Well I suppose Option 1 boils down to explicitly authorising the
Oireachtas within the Constitution and Option 2 b oils down to explicit or having the
details dealt with explicitly within the Constitution. So, if we change the details of what
the Oireachtas can do in the ballot for Option 1 but we don't change what can be dealt
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with in the Constitution equally, do you know what I mean. It's not balanced?
DR. WALSH: So, the question is should the two not be the same wording, so they
would be consistent. Option 1 and Option 2 should be consistent.
SPEAKER - JORDAN: So one is the Constitution, so as my colleague said, one is
explicitly for the Oireachtas to legislate and one is explicitly dealt with in the Constitution.
So that they are both consistent in what they deal with, whether through the Oireachtas
or in the Constitution.
DR. WALSH: So I think the issue is, there's two aspects to the issue. The first is
whether in setting Option 1 and Option 2 against each other as propositions to you, you
want more or less the same question to be at play in both of them. So the question at
play in both of them now is do you want the power on this issue to be dealt with by the
Oireachtas or do you want at least some power on this issue to remain in the
Constitution as to the same issues. I f the change is implemented in the manner
suggested by Table 5, there then becomes not a difference between the two options in
terms of allocation of power but a substantive difference between the two options as
well. So, I agree with that point that has just been made from the table and that would
need to be taken on board I think if the citizens were to go that route.
CHAIRPERSON: Yes. All right. Yes, is there any other?
Q.

TABLE 8 - CITIZEN: Am I right in believing that people are confusing the words up
there with what's actually going into the Constitution and that this is justa vote.
Tomorrow we specify the recommendations. So, I think there is too much time being
taken up with the wording there. That isn't the exact words that are going in the
Constitution. Am I right?

A.

MS. FINEGAN: I mean it would be a matter for the Oireachtas first of all to consider the
recommendations of the Assembly and then second of all if the Oireachtas and the
Government decide to act on that, it would be a matter then for the Office of the
Parliamentary Council to draft the text.

Q.

TABLE 4 - WILLIAM O'HALLORAN: I just have an observation and a concern about
this change to remove the words "and any rights of the unborn" from both. I think this is
and I just want to say I think this is changing and has huge implications for what we will
be considering tomorrow. So, I mean we won't have a decision to take tomorrow on any
rights or the amount of rights of the unborn versus the amount of rights of the Mother if
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we remove these words "and any rights of the unborn" and I think we'll get ourselves into
trouble here.
CHAIRPERSON: I think that what we should do at this stage is to put you before you
on voting on our draft in its unchanged form.

I don't have a difficulty with the

suggestions by Fionnuala of the amendment to both Option 1 and Option 2 and I would
allow you vote on that but I do think there is very considerable difficulty with the
suggestion that Option 1 ends at "to legislate to address termination of pregnancy" and
I'm not going to put that as a proposition. So, first of all I would ask you to indicate by a
show or hands and we may have to do a count on this, by a show of hands, how many
people are in favour of going ahead on Ballot 3 with the formula which was put before
you by us. In other words Ballot 3 as it now appears on the screen behind you.
MS. FINEGAN: So, in other words, there are two choices we're putting before you.
One is this, it's the original text and the second is the revision and I think there would be
a revision to this which I might just put up on screen now to say that it's the rights of the
pregnant woman. Just a point of clarity for that issue that was raised. All right, they're
the two options.
CHAIRPERSON: And the first choice is the draft in its original form. I'd like to see a
show of hands in relation to that?
(SHOW OF HANDS BY ASSEMBLY MEMBERS)
CHAIRPERSON: And then the amended draft?
(SHOW OF HANDS BY ASSEMBLY MEMBERS)
MS. FINEGAN: I've already gotten to 40. So I think we can take it that the revised
version carries.
CHAIRPERSON: Does anybody have any issue in relation to doing it by a s how of
hands and doing the count in that way?
MS. FINEGAN: Okay, well what we'll do then is proceed with the ballot, with the vote at
this stage but obviously in light of this change you'll just have to bear with us to print new
ballot papers and we'll be with you momentarily.
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BRIEF ADJOURNMENT
MS. FINEGAN: The ballot, there's a missing word in it. S o, just in Option 2, the
revision, the word Constitutional from Option 2 was removed. It was just an accidental
I'd say, just slipping in the running of it. So if everybody could just return, anybody who
hasn't filled in a ballot just return their ballot and I'll ask the Returning Officers to discard
the ones that have been cast already and we'll start again with the revised ballot. So,
I'm sorry.
MS. FINEGAN: Members, if I could please have your attention. There is just a further
matter which has come to our attention just as we were printing it through and properly
proof, not that we didn't properly proof it previously. So, you'll see in Option 1 it says
Article 40.3.3 should be replaced with a Constitutional provision. In Option 2 it says
Article 40.3.3 should be repealed or amended with a new Constitutional provision. So,
in Option 1 it just says Constitutional provision and then in Option 2 i t says a new
Constitutional provision. So we're proposing that for consistency that both would say
with a Constitutional provision. Just for the consistency. So, I think maybe we'll just
do -- if people could actually take their seats just so we could do a show of hands just to
be absolutely sure. We promise we will get you out here. I know you're right, Denise.
We have to get it right, absolutely. So, can I just ask for a show of hands in favour of
removing the word "new" in Option 2. Okay, that's unanimous, thank you.
CHAIRPERSON: The eagle eyes on the Steering Committee, no more than myself,
didn't spot it.
MS. FINEGAN: Okay, for the purposes of clarity, the revised Ballot Paper is now
available and citizens are invited to go up to the assigned booth and cast their vote.
Just to give you a sense, we'll obviously turn, once the voting has been completed we'll
turn the count around as quickly as possible but we would want you to come back
obviously for the announcement of the results which will happen this evening. We're
anticipating maybe six or ten past six. I think what we'll do is we'll give a five minute
warning in advance to allow people to gather, so you don't miss it. So, I just want to
make that clear just for the avoidance of doubt. You know if you want to hear the result
come back for sort of six or ten past.
PUBLIC VOTING CONCLUDES
MS. FINEGAN: Okay, folks, we have the results, they are in. So, if you want to take
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your seats we'll have the announcement momentarily.
ANNOUNCEMENT OF RESULTS AND OUTLINE OF NEXT STEPS BY THE CHAIR
CHAIRPERSON: Now, I'm going to announce the result of Ballot 3. First of all, the
number of eligible voters 92. The number of votes cast 92. You will recollect that this
morning you did approve of somebody who couldn't be here this morning joining us in
the afternoon. So that explains the 92 as distinct from the 91. Once again no invalid
votes, zero and the total ballot poll then was 92.

Then the manner of voting on the options. First of all, on option one and that now in the
terms that you voted for it is Article 40.3.3 should be replaced -- it's the new language on
the result document I have. It's Article 40.3.3 should be replaced with a Constitutional
provision that explicitly authorises the Oireachtas to legislate, to address the termination
of pregnancy, any rights of the unborn and any rights of the pregnant woman.
The number of votes in favour of that option, 51 which represents 57% of the votes and
then Option 2, Article 40.3.3 should be replaced or amended with a new Constitutional
provision that directly addresses termination of pregnancy, any rights of the unborn and
any rights of the pregnant woman and the votes for that option were 38 which represents
43% and "prefer not to state an opinion" just three on this occasion.
So, the position is that the majority voted for Option 1, 57% to 43%. So, we go on
tomorrow to Ballot 4B. That's the consequence of that and just before we wind up I just
want to say something. We've had a very fraught day and I just want to recall what I
said at the private session this morning and I think it's no harm repeating it. I said as we
reached the climax of our work I know that members will take their role very seriously
and that undoubtedly happened today.
In so doing, when engaging in discussions this weekend, I would encourage you to be
respectful of your fellow citizens and of alternative view points to your own. There was
certain remarks this afternoon which were unfortunate I think and some people feel
aggrieved but in any event I just think bear that in mind and I also mentioned today, I
can't remember whether it was in the private session or the public session, I mentioned
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collegiality and I hope we will regain collegiality and I hope that tomorrow everything will
go ahead in a less fractious manner than this afternoon but just we've had a long hard
day. I hope you will all have a pleasant evening and I'll see you all tomorrow at 9.30.
Thank you very much.
MEETING ADJOURNED
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99

THE MEETING COMMENCED AS FOLLOWS ON SUNDAY, 23RD APRIL 2017:
ADDRESS BY THE CHAIR TO INCLUDE BRIEF SUMMARY OF PROCEEDINGS
ON PREVIOUS DAY AND INTRODUCTION TO VOTING ON BALLOT 4B:
CHAIRPERSON: Good morning everybody. I think we're ready to start now and
this is the last occasion on which I'll say welcome to consider the Eighth Amendment.
As you know, we are agreeing the recommendations which will form the basis of the
Assembly's final report on the topic of the Eighth Amendment for the Houses of the
Oireachtas. Y esterday, the members voted on three ballots.

As demonstrated

yesterday, I think the ballot paper is fairly complex. N ot only that, the balloting
system is sequential and that makes it somewhat complex and perhaps difficult to
understand. I t means that a later ballot, if it is going to happen, depends on an
earlier ballot but in any event we have, as it were, come to the end of the road and
today we're going to be dealing with Ballot 4B.
Now, just to recall briefly what happened yesterday. First of all in Ballot 1, the
members voted by a majority that Article 40.3.3 should not be retained in full. Then,
in Ballot 2 the members voted by a majority that Article 40.3.3 should be replaced or
amended and then finally, in Ballot 3, the members decided that Article 40.3.3 should
be replaced with a Constitutional provision that explicitly authorises the Oireachtas to
legislate, to address termination of pregnancy, any rights of the unborn and any rights
of the pregnant woman. That was the basis on which the last ballot was voted on
and really just to make it absolutely clear.
In other words, what you have done is that you have recommended in the words I
used yesterday in explaining Ballot 3, you have recommended that the Oireachtas
would have exclusive power to make law on these issues. So that's really -- you
have to understand clearly that that is what you voted on yesterday.
Now, I'm going to go on now and explain Ballot 4B. A gain, this draft ballot was
prepared by myself and the Secretariat with the assistance of the Steering Group but
after a lot of consultation, if I may say it again, with the Expert Advisory Group, who
gave us invaluable assistance. Now, the text is displayed on the screen. This is the
text of Ballot 4B, which as you'll see is even more complicated than the Ballots you
had yesterday.
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The top of the paper outlines how we have reached this ballot, Ballot 4B. In Ballot 3,
as I've already stated, the Assembly voted by a majority to amend the Constitution to
explicitly authorise the Oireachtas to legislate. This Ballot, the one we're dealing with
now, 4B, will provide the recommendations of the Citizens Assembly to the
Oireachtas about what should be included in the legislation. S pecifically, it will
provide recommendations about the reasons, if any, for which termination of
pregnancy should be lawful in Ireland as well as any gestational limits which should
apply.
The suggested wording of the draft ballot paper seeks the recommendations of the
citizens, the members of the Assembly on eight reasons listed on the left hand side of
the table and they are numbered one to seven. One to eight rather. Numbers one
to seven on the list, they list possible reasons for which termination of pregnancy
could be lawful in Ireland, while number eight provides
"for lawful termination of pregnancy without the requirement of any specific reason for
termination."
Now, just to look at the reasons in order. First of all, one is real and substantial risk to
the life of the woman and number two is real and substantial risk to the life of the
woman by suicide and those first two reasons, they represent the current law which is
contained in the Protection of Life During Pregnancy Act 2013. So, that is the law as
it is now. Moving on then to number 3, the reason, one reason suggested is "serious
risk to the physical health of the woman."
Number four, "serious risk to the mental health of the woman."
Number five, "Pregnancy as a result of rape."
Number six, "the unborn child has foetal abnormality that is likely to result in death
before or shortly after birth."
Number seven, "the unborn child has a significant foetal abnormality that is not likely
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to result in death before or shortly after birth."
Then finally, number eight, "available on request."

In other words, termination

should be available with no restrictions as to reasons.
So, if you look at the right hand s ide of the table now. T hat is where you are
supposed to indicate your recommendation or there is an alternative, a preference to
state no opinion and you do so by marking X opposite each reason. So, we expect
you to express a view on each reason and you do that on the table on the right hand
side.
Now, linked to these reasons there are five columns which allow you to make
recommendations on when, if ever, termination of pregnancy shall be lawful by the
various reasons set out on the left hand side of the table. That's the numbers one to
seven and indeed eight as well and then the choices presented in the columns I've
just referred to are first of all (a), you see (a) there. "Never for this reason."
So, you're voting against this particular reason, justifying on a lawful basis, a
termination of a pregnancy and then B1, B2 and B3 deal with the gestational limits if
any and B1 refers to up to 12 weeks gestation only. B2 up to 22 weeks gestation
only and B3 with no restriction as to gestational age and then finally column C, the fifth
column, that's another choice and it is "prefer not to state an opinion" and once again,
as was the case yesterday, in the ballots you dealt with yesterday, this is included on
the ballot paper to accommodate members who may not wish to express a view on
change for all or any of the reasons for which it might be provided that termination is
lawful. So, each member has that option to mark X in column in C if you don't want to
express a view.
Now, this is important, excuse me. M embers should only select one of those
options. While it is conceivable that there may be more than one option which
reflects your point of view, it should be noted that any ballot paper with a mark in more
than one column for a particular reason, will be considered to be a spoiled vote and
therefore will not be counted. So I hope everybody is clear on that. It is consistent
with the explanation we gave in relation to what was a spoiled vote yesterday.
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So, just to repeat. One X opposite each reason. I'll deal briefly now with the
reporting of the results of this ballot and I'm doing this at this stage not only to give you
some information but to aid your comprehension as to the implications of your votes.
Given the nature of the ballot and the number of questions being asked reporting will
necessarily be more complex.
A sample results sheet for this ballot is provided on the screen behind me and you can
all see it. Once again, it will specify the number of citizens eligible to vote and the
number of citizens who voted as was the case yesterday. Effectively, eight separate
recommendations are being made on this ballot paper.

You will be c asting a

separate individual vote on each of the eight reasons listed. Each one of the reasons
will be reported on separately when I announce the results later this morning.
A further point must be made clear. As you will see, the columns have also been
alphabetised and I've mentioned A, B1, B2, B3 and C previously. So, I'm about to
explain what this is about. The first column which is listed A is never for this reason.
So, if you don't want a particular reason to be a basis for rendering a t ermination
lawful you put your X in that box. The middle three, up to 12 weeks gestation only,
up to 22 weeks gestation only and with no restriction as to gestational age, we've
listed those B1, B2 and B3 and the last column is listed C and that's prefer not to state
an opinion. In other words, if you are not making a recommendation, you put the X in
box C.
Now, I want to just explain the position in so far as it is necessary at this stage, in
relation to the three middle columns, B1, B2 and B3.

Those three have been

grouped together in order to facilitate reporting of the results of the voting. Each
option listed under B permits the termination of pregnancy up to certain, if any,
gestational limits.

As such these will be add ed together in the initial reporting

because collectively they represent all votes cast as to gestational limits on the
termination of pregnancy or no gestational limit. In reporting the votes cast in each
option listed under B will then be broken down to show how the citizens have voted in
relation to gestational limits or none.
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Once again, I want to make it clear how the majority vote of the Assembly will be
determined here. Full details of this are given in the note you got yesterday, the note
on voting and t hat note, for members of the public, is also available on l ine. I n
relation to this ballot, a majority for each individual recommendation will be
determined in the initial reporting by reference to the votes cast for recommendations
B1, B2 and B3 combined.
In respect of any of the eight reasons, there is -- sorry, if in respect of any of the eight
reasons there is equality of voting on t he recommendations, the Chair will have a
casting vote as provided for in the resolution of the Oireachtas, under which we're
performing this task. Now, the slide -- sorry, this will be how this will be displayed.
Can you all see that and I hope it is clear. If not, you can ask some questions in
relation to. Anyway, that concludes the description of Ballot B and we're now going
to go into private session and we will discuss that ballot, it's a complex on, I should
have said 4B. You will discuss that in round table format and you will prepare any
questions you have and as was the case yesterday, we would be grateful if you would
write the questions out in duplicate. You can keep one format and then give the
other to the Secretariat who will pass it on to the Expert Advisory Group and as soon
as you have a question formulated please make it available.
So this is a complex ballot process. There's no d oubt about it and I think we're
allowing 45 minutes I think for the round table and then we will have the Q&A session
and we'll hear your views on the ballot and any amendments you want to make. So
we'll resume at 10.30. Thank you very much.
MS. FINEGAN: Just to say we're in private session for this part but the members
have been given some conversation starters and there are a number of additional
ones to what you've seen yesterday and I suppose that's just given the complexity of
this ballot. It is just to make sure that you try to tease it out as much as you can. So,
the Facilitators have these in front of them as well. So, we've 45 minutes and I'll be
reminding you towards the end of the discussion just to capture those questions but
just as the Chair has said, to begin to send them up as they emerge from the
discussion, that would be very helpful, thanks.
FEEDBACK AND Q&A FROM MEMBER DISCUSSION ON DRAFT BALLOT 4B
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CHAIRPERSON: Could I have your attention please. We've run a little bit overtime
but it is quite clear to us that you have done an awful lot of work in the last three
quarters of an hour plus and we're going to start now and deal with your questions and
once again you'll see that I'm joined by our Expert Advisory Group, Dr. Oran Doyle,
Professor Deirdre Madden and Dr. Rachael Walsh to deal with the legal issues and
on the medical side we have Dr. Elizabeth Dunn again today but to help her today we
have Dr. Adrienne Foran. You may remember Dr. Foran gave us a very interesting
talk. I think it was the second weekend and she's a Neonatal Consultant at the
Rotunda and at Temple Street Children's Hospital and the reason she's here I should
explain this, Dr. Declan Keane, who is on the Expert Advisory Group and has been of
great assistance to us, he could not be here today. So Dr. Foran very kindly decided
when we asked her that she would come and I'm very, very grateful to her. So, we'll
start on the questions.
The mics you'll see -- there are a l ot of similar questions from the documentation
we've got. We'll try and group them together as best we can and please deliver the
question as clearly as possible so that the Stenographer can transcribe it. So we'll
start on the questions now.
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Q.

TABLE 5 - FACILITATOR: I'm the Facilitator for Table 5 and I make these points on
behalf of the members from the table. There is a few, so I'll just go through them
quickly. In relation to Option 3, which states "serious risk to the physical health of the
woman", a member would like to know who determines this risk and w hat does this
mean. I n relation to Option 6 and 7 and the testing for abnormalities, what is the
accuracy of these tests and what is the percentage of accuracy, if someone is able to
answer that question. S ome members also stated that they felt there should be a
reference to socio economic reasons included on the ballot paper and finally, in relation
to Option 8, there was an issue raised by a member of the table on the wording, saying
on request and there was a possible inclusion suggested of available for crisis
pregnancies that maybe would be considered.

A.

DR. WALSH:

Thanks very much.

I'll deal with the first couple of those and my

colleagues from the medical side may deal with some of them. In relation to your first
question, who determines what constitutes serious or substantial risk, what's the
difference between those, I suppose the first thing to say is coming back to what the
Judge said this morning about where we're at now, given your recommendation
yesterday, is that these are recommendations to the Oireachtas about what you think
ought to be in legislation. So, obviously there would be a lot of working out of the detail
in terms of implementation. So, what we were trying to capture in the table here, was
for you to be able to give a general steer to the Oireachtas as to how you thought these
different issues should be dealt with. I suppose one possible way and this is only a
possible way in which that could be dealt with, would be for doctors on a case by case
basis to look at whether a medical situation raised a risk that they thought was serious or
substantial and to work that out as a matter of medical practice but that's only one
possible way in which this could be dealt with and it would be a matter for
implementation and certainly I think if the citizens had views on that, that's something
that could be incorporated in ancillary recommendations to give further guidance as to
how you think that should be dealt with.
In terms of the issue in relation to socio economic consequences and problems, I think
they are captured by ground eight, which deals with the availability of a termination of
pregnancy without any restriction as to reasons but certainly I wouldn't see any problem
if the room was of the view that specifically socia economic rights, socio economic
difficulties were to be a reason to be voted on as a matter of law and that could be
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something that the room could be canvassed on if there was consensus on that.
In relation to the language of on request. I don't know whether you can give me some
more background as to what the particular difficulty identified with it. I suppose what
was attempting to be captured in eight was simply the fact the fact that in juxta position to
the other one to seven, what was at stake in eight was no requirement as to a particular
reason being articulated to justify a lawful termination in a particular situation. Sorry, do
you want to follow up on that at all?
Q.

TABLE 5 - FACILITATOR: So the members, and again it was mixed views at the table.
In relation to on request, it just sounded a bit flippant.

That's what they kind of

described it as. They felt on demand, yes. They felt that if it was to say in the case of
a crisis pregnancy that this may define it a little bit more with no restrictions?
A.

DR. WALSH: So, I think on that certainly crisis pregnancies are captured by eight but I
think eight would potentially be broader than a crisis pregnancy. So you -- given your
concerns maybe one thing that you might want to consider is simply including in ground
eight no restriction as to reasons and taking out the available on request language that
might speak to your concern and again that might be something to canvass the room's
views on i t but I think limiting it to crisis pregnancies might not capture what you're
suggesting, although crisis pregnancies would come within that would be my view.

Q.

DR. FORAN: The option six and seven clarity, what we felt with Option 6 would be
definite life threatening conditions and there would be three very definite ones for that.
They would be Edwards' Syndrome, Patau and Anencephaly and they can be
diagnosed, particularly the Edwards and Patau with 99% accuracy. Option 7 is slightly
greyer in the sense that this would be -- an example of this might be where you pick up a
severe structural abnormality, like ventriculomegaly, hypo-plastic left heart that are
compatible with life but they are very difficult conditions to live with but there's no
confirmed chromosomal abnormality. So that's why there's the distinction between
those two.

Q.

TABLE 6 - DAVE: My name is Dave, Table 6, first question would be after the vote is
counted, the example that was given of the result ballot, the 3 (b) selections were all
included in one count if you know. Will there be a breakdown of the three after that?

A.

MS. FINEGAN:

I'll show you that now.

This is what it will look like.

So each

individual reason will be l isted as follows. So you'll get a s eparate sheet like this in
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respect of each of the reasons. We just didn't want to kind of go through it all in that
level of detail for the -- but exactly as you say here. So, you'll see there, so this shows
the result for reason one. So, you have on the left hand side each of the options which
represents each of the columns on your voting form. So, you see in the first column
there votes. So, that will be the absolute votes provided under each and under B1, B2
and B3, what will appear in those boxes in each case is the absolute results and then in
brackets the percentage terms. So the percentage which is a percentage of B1, B2, B3
combined. So, it will be very visible and very clear.
Q.

TABLE 6 - DAVE: Then a second question from the table would you be could you
explain the reason for the separation of serious risk to physical health of the woman and
the serious risk to mental health of the woman, section 3 and 4?

A.

PROFESSOR MADDEN: I'll deal with that issue. That's actually a question that has
come up from a number of tables. I think the reasoning for the distinction between -- or
the separation out I suppose of three and four. So a number of you have raised that
question with us and it is actually an issue that the Expert Advisory Group sort of talked
about and discussed at length ourselves as well. So, I suppose the first reason that it
was included on the ballot paper was because it reflects the position in the 2013 Act
which does have different certification procedures in relation to the physical risks to the
life of the woman and the risk to the life of the woman by suicide. So there are different
procedures prescribed in that Act. So this is following I suppose in a sense that same
model.
It's also possible that some citizens might see a distinction in terms of or have different
views on whether termination of pregnancy should be permitted in a case of physical
health or mental health. That's -- it's a matter for the room. This is a draft ballot paper
obviously. So, if the consensus in the room was to merge the two of those together that
would be abs olutely no pr oblem. We wouldn't see any difficulty with that. Another
issue that has arisen in relation to the wording of three and four, I might just mention as
I'm speaking about it, is in the use of the word serious. So there has been some
suggestion as to whether or not that the word serious should be removed and that it
should just refer to any risk or a risk to the physical health of the woman and then that
also a s eparate consideration would be to merge the two of those considerations
together.
So, this is a m atter for you to decide. So, as I say there is two issues. One, is to
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whether to merge three and four together and to have physical and mental health
considered as one category and t hen there's a s econd issue as to whether or not to
remove the word serious. So, those are matters that I think should be considered and
perhaps voted upon. So, I think just procedurally what I'm taking note of here is any
new grounds that are proposed and then any amendments to the current grounds. So
I'm going to collect those as we're going along and then we can come back to them
collectively. So, I probably should have just said also in relation to serious.
Obviously this goes back to what Rachael was saying in terms of how the word serious
would be interpreted. Obviously one of the ways in which it would be implemented is
that there would have to be some sort of a clinical assessment in terms of the threshold
of risk that would be required in any legislative implementation of your
recommendations. So, that's where that word is coming from.
Q.

TABLE 11 - FACILITATOR: I'm the Facilitator for Table 11. I have a couple of
comments and then one question. I think I'll start with the comment. A comment from
one member. I have complete confidence in the process that has been followed by the
Citizens Assembly. While the topic is obviously complex and full of public interest, the
information provided to members to my mind has been clear and impartial and the
discussions amongst members have been impassioned and enlightening and then an
ancillary recommendation that was suggested by a citizen at this table. It should not be
a criminal offence for a woman or a medical professional to facilitate or obtain a
termination of pregnancy. So, that would be an ancillary recommendation.
Finally, one question for the panel. Where do the 12 and 22 week timeframes come
from?

A.

DR. WALSH:

I might just respond briefly on t he recommendation in terms of

decriminalisation and that is certainly something that you know you all have freedom in
your ancillary recommendation to recommend in any way that you see fit but just to give
you maybe some context for thinking about that kind of recommendation in light of your
recommendation. Yesterday, your recommendation yesterday was to the effect that
the Oireachtas should have the explicit authority to legislate on these issues. The effect
of that in the immediate term, if implemented, would be that the 2013 Act that is currently
the law on this issue in Ireland would remain in force and that contains within it a criminal
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offence dealing with the destruction of the -- the intentional destruction of human life.
Obviously if legislation was enacted, reflecting the recommendations that you make here
today about circumstances and reasons for which terminations of pregnancies should be
lawful in Ireland, that would change the parameters within which that criminal offence
would take effect because you would be indicating and the Oireachtas, if implementing
your recommendations, would be i ndicating additional circumstances beyond the
current status quo potentially where termination of pregnancy should be lawful. So just
to maybe give you some information in thinking about that.
A.

DR. DUNN: Okay, I'm going to take the questions on the gestational age. We also, as
the Clinical Advisory Group, actually toyed around a l ot with the different gestational
ages and we looked at the different presentations we received, that you also received
here at the Citizens Assembly. A lot of it was based on one or two of the speakers,
especially Patricia Lahore, looking at the gestational ages that women presented in the
UK and around the World. So with regards to the gestational age of 12 weeks, the main
reason why we picked that is that most patients or women would know they were
pregnant at that gestational age and also, that if someone was going to go ahead and
end the pregnancy at 12 weeks, the ability to do that would be usually using medical way
of doing it, basically with taking medications. O nce you go over the 12 w eeks the
concern is that you are now looking into the surgical procedure which increases the risk
to the Mother going through that procedure. I think you're going to make a comment
with regards to the 12 weeks, with the access to medications over the Internet, oh were
you not, okay. Then the other gestational age, one member actually had asked why
didn't we have a cut off of 18 weeks and just when we get to that table, if they would just
like to highlight why they were concerned about why we didn't have the next interval at
18 weeks and then why we picked the next interval at 22 weeks. The reason why we
picked the next interval at 22 weeks was from a viability point of view. Somebody had
asked why we picked 22 weeks, is it 22 weeks and zero days or 22 weeks and six days.
We picked it as 22 weeks and zero days.
However, in most of the literature anywhere you'll read they usually say the cut-off is
actually just the amount of weeks. No literature actually gives the amount of days or no
one table asked exactly was it going to be zero days or six days. We're sticking with 22
weeks and zero days. The reason we picked 22 weeks from a viability point of view,
once you go over 22 weeks and Adrienne can obviously back up on this, there is a risk
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that the foetus that will be born alive and we're looking at from 22 weeks onwards you
would have to inject potassium chloride. I know that you had two speakers in January
talk about that. Dr. Peter McPartland and Dr. Thompson who came from the UK. So
they were the reasons why we picked those gestational ages and I think there's a lot of
other tables have more questions on that.
Q.

TABLE 3 - FACILITATOR: Thank you. I'm the Facilitator for Table 3. The citizens at
this table would like to suggest two additions. One has already been mentioned in
terms of the socio economic reasons. The second one being to add in self autonomy
over female reproductive system.

A.

DR. WALSH: So, I'm happy to respond to that. I suppose in the first instance I'd
suggest that ground eight certainly does speak to lawful termination on those grounds
and in terms of the question of whether that would be a standalone basis for voting for a
reason for a lawful termination, there would be duplication as I would see it with ground
eight to include an additional one specifically referencing bodily integrity of the woman in
that what eight is designed to capture is full autonomy over decisions in respect of this
issue.

Q.

TABLE 3 - FACILITATOR: Sorry, just one of the members were saying to add in full
autonomy over the female body or the female system, purely for the reason that it isn't
anywhere?

A.

PROFESSOR MADDEN:

Can I just clarify. D o you mean that termination of

pregnancy should be permissible in order to satisfy the right to autonomy of the woman?
Q.

TABLE 3 - FACILITATOR: Just that it is actually written somewhere that women have
full autonomy over their reproductive system because it isn't written anywhere?

A.

PROFESSOR MADDEN: I suppose this ballot is trying to elicit your views.

Q.

TABLE 3 - FACILITATOR: Correct, so if it is written anywhere in the process?

A.

PROFESSOR MADDEN: Okay, not specifically in this ballot?

Q.

TABLE 3 - FACILITATOR: Just so that it's documented.

Q.

TABLE 1 - FACILITATOR: Thank you, Judge. I'm the Facilitator for Table 1 and the
citizens at this table have asked me to put forward two comments and two questions. If
I start with the comments.

These comments are a minority view. T hey do not

represent the views the majority of the people at the table. The first comment is that
rape should not be included as a reason for termination as it adds to the problems of the
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woman and the second comment is that gender selection should be specifically
mentioned as a restriction on termination. The two questions, one has been address
already and it was about the gestation age. So thank you very much for that. The
second question is why is incest not included as a reason for termination. Thank you.
A.

DR. DOYLE: So, if I can take the question in relation to incest which has come from a
number of other tables as well. S o, as we're using the term rape, rape covers all
non-consensual sex including sex with a minor in the sense of statutory rape. So I think
that's covered within the idea of rape. The additional things that would be covered by
incest if you were to include it, and it's a matter for the citizens to decide what should be
included, would be situations of consensual sex between adults where they are in a
close family relationship. So, as defined, as set out in Tom O'Malley's paper to you I
think in Weekend 3.
So, if Father, Grandfather, brother or son are looking at in terms of a female's Mother,
Granddaughter, sister or daughter but in all cases it would be adults fully consenting to
the sex, that would be the only additional ground that you would be bringing by including
incest. So the reason we didn't include it was that we didn't feel from the comments that
had come through from the members that they wanted an exception to cover -- they
wanted a ground for rape or sorry, a ground for termination that would cover those sorts
of situations and we thought that given that rape included all non consensual sex and all
sex with minors that that adequately captured what had b een coming for from the
citizens but as I say this is one that can very definitely be put to you and if you want to
include incest or include that other category of cases, then it's certainly something that
could be added to the ballot.

Q.

TABLE 4 - CITIZEN: The panel has already touched on my point but I'll present my
proposal actually for the record. I wish to propose to the Chair and my fellow members
that another reason is added to the ballot paper. I should say for the record this is my
view and not the view of the table. Let me preface it by saying that I understand that
these are just recommendations to the Oireachtas and that we're a long way from the
eventual right of any laws and I understand that and I'm aware of that and I say that
because my proposal is specific in its wording but I'll explain why I think it merits
inclusion. My proposal is that reason nine would read as follows:
"the continuance of the pregnancy would involve risk greater than if the pregnancy were
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terminated of injury to the physical or mental health of the pregnant woman."
If this sounds familiar it's because it is Option C of the statutory grounds for legal
termination in Britain, 1967 Act. So my reasons for this proposal are number one. The
Assembly voted overwhelmingly for change. I believe a driving factor for this vote was
a desire to help and care for Irish women in their own country. In order to do this it's
common sense to remove the reason to travel to England for medical care. To achieve
this we need an equivalent law in Ireland. Any significant difference would not solve
this issue nor effect the change we wish to implement.
Number two. While the wording in the proposal is similar to reasons three and four of
the ballot paper, it is less constrained by language. It omits the word serious which I
believe could be a legal milestone for doctors in the future. The language in the
proposal has already been legally tested, albeit in a different jurisdiction.
Number Three. By including physical and mental health together it gives them both
equal standing and equal importance. So my original thought was to propose this as an
extra reason on the ballot paper rather than replacing reasons three and four. I believe
it is sufficiently different to warrant inclusion on its own and more importantly I didn't want
to restrict the choices available to the members. However, if the members feel that it
would be better to replace three and four well then they should voice their opinion. I
hope that this proposal is seconded and voted on by the members. Thank you.
A.

CHAIRPERSON: It might be no harm if you just read out once again what you're
suggesting so that everybody is clear about what you're suggesting. The terminology
from the UK Act.

Q.

TABLE 4 - CITIZEN: Reason nine would read and it's the text from Option C of the
statutory grounds in the legal termination in Britain and it reads
"the continuance of the pregnancy would involve risk, greater than if the pregnancy were
terminated, of injury to the physical or mental health of the pregnant woman."
CHAIRPERSON: Would anybody like to comment on that?

A.

PROFESSOR MADDEN: Part of what you've said we've already touched on in answer
to earlier questions about firstly, the merging of physical and mental health, which is of
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course a matter for the Assembly and the other issue is I suppose removing of the word
serious, which is also a matter for you to consider, whether you want to I suppose
broaden the threshold from serious to consideration of any risk. So those are proposals
that can be put to the Assembly and the specific proposal then that you're making which
is to adopt equivalent wording to the wording in the legislation in the UK, is also a
proposal that can be put to the Assembly and voted upon I think. It's consistent with
what we've already, so there's three possibilities. You merge three and four as they
currently stand. The second option is that you remove the word serious, having merged
the two of those you remove the word serious and the third option is that put the specific
wording as you've suggested to the members.
CHAIRPERSON: Instead of?
A.

PROFESSOR MADDEN: Instead of, yes.
CHAIRPERSON: Three and four that is. Very good.

Q.

TABLE 13 - FACILITATOR: I'm the Facilitator for Table 13 and we have one question
for the panel and one of the members has just a comment to make. If reason number
eight was designed to capture autonomy, why not just call it full autonomy and the
question is also in relation to reason number 5, in other jurisdictions where abortion is
now permitted in legislation, what kind of mechanisms or criteria are applied by the
Governments of those respective countries to test the validity of rape claims?

A.

DR. WALSH: I might just respond on the first point in the same way really as I did
earlier, which is to say that by framing eight in terms of having no r equirement
whatsoever as to a r eason or ground being articulated for termination, for lawful
termination of pregnancy, the framing of that was intended to capture giving full
autonomy to women in relation to decision making on this issue and perhaps coming
back to the point that was made at an earlier stage in the process. If that's a statement
of principle, that the Assembly wants to include, that's something that could be
discussed in terms of recommendations but that phraseology just didn't seem to capture
the functions that we were trying to capture in this space for the draft ballot.

Q.

TABLE 7 - FACILITATOR:

Judge, I'm the Facilitator for Table 7 and I've two

questions. My first question is for Dr. Foran. Regarding the tests for abnormality,
could Dr. Foran tell us at what gestation do these tests take place as most women in a
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second or subsequent pregnancy are not scanned until they are 20 weeks?
DR. WALSH: We might just pause for two seconds. Was there a second question
from Table 14 that didn't get answered. Would you mind restating. Do you mind if we
come back to you and just make sure we don't miss.
Q.

TABLE 14 - FACILITATOR: Yes, the question was in relation to reason number five
and basically it was that in other jurisdictions where rape is covered in legislation in
terms of abortion, what kind of mechanisms do these other jurisdictions or Governments
apply to test the validity of claims from people who would claim that they had been raped
and want an abortion?

A.

DR. DOYLE: So, the answer to that is that we haven't been able to undertake a
comprehensive research of all of those countries to establish how they go about testing
such claims and also in any event we didn't want to be providing new information to you
during the ballot sessions today. So, I think the approach probably to take is you have
had the paper from Tom O'Malley.

What you're doing again is making

recommendations to the Oireachtas as to the sorts of things that you would like them to
include in any new legislation and i f the citizens were to vote to include the rape
exception or the rape ground reason number 5, that's just a broad steer to the
Oireachtas and then the Oireachtas would have to give thought on to how to implement
it and it with its greater resources might be able to undertake the sort of research of other
jurisdictions that could inform its decision making. S o, really you are probably with
nearly all of these things saying there's a general area here. We're handing it to the
Oireachtas and the Oireachtas needs to think through how to implement it?
A.

DR. FORAN: I can remember your question. So I'll take some of it and Dr. Dunn will
answer a bit more of it. So, the Option 6 is probably again a little bit clearer. So it's
non-invasive pre-natal testing.

Most of the conditions that are incompatible with

long-term survival such as Patau, Edwards and Anencephaly would be 99% diagnosed
with a c hromosomal ones with the blood test and then the Anencephaly with the
ultrasound. You're right. Option 7 is a little bit greyer in the access to ultrasound
scanning for other abnormalities that may be detected on scan and that again comes
down to implementation and probably part of the recommendations I think that should
come from this Assembly is that all women should have anomaly scans prior to that
gestation, if that's what we agree or you agree as a Citizens Assembly. Dr. Dunn might
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give you more of the accuracy figures for it as well.
A.

DR. DUNN: So a l ot of what you're asking us down to implementation. So, on the
ground basically most women will know they're pregnant by 12 w eeks. N ot every
woman will have an access to a scan at 12 weeks. This non-invasive pre-natal testing,
which is the new diagnosis for chromosome abnormalities can be taken by any woman
in the country but they have to pay for it. So it can cost between €400 and €450. It's a
blood test from the Mother that is 99% accurate now with regards to chromosome
abnormalities. Once that's undertaken and it shows that the woman could be high risk,
she then is allowed or makes a decision to go ahead and have a further test which is
more invasive, which is either taking a piece of placenta which I think Peter explained is
between 11 and 12 weeks and this will give you a more definitive diagnosis that would be
free to any woman in the country or else they may want to wait because the risk of a
miscarriage doing that test early on in pregnancy is very high. It's one in a hundred.
So if you go ahead and have the test you could loose a perfectly healthy foetus. So
most women wait to do the amnio which is usually done after 15 weeks and the risk of
that is usually quoted as one in 200 hundred. So a lot of it is down to implementation
about when the diagnosis can be made. Most women would be offered an anatomy
scan at 18 weeks. Most of those women will not have had any other scans in that
pregnancy. Some women who have had a scan early on in pregnancy we defer that
scan to usually about 20 weeks because obviously the size of the foetus is getting
bigger. It's much easier to see inside the brain, the heart and look at the spine. Most
anencephalic babies will be picked up at 12 weeks if the woman has an early scan. I
don't know, that might be too detailed for you.

Q.

TABLE 7 - FACILITATOR: My second question is of a legal nature. If the State was
unable to carry out a procedure, i.e termination within the gestation period
recommended by the Assembly, what would the legal implications be in relation to the
time over run?

A.

DR. DUNN: So, I'll just to start to answer that. I'm sure Rachael will jump in as well.
A lot of this will be down to access. So, in an ideal World women should have earlier
access to scans and to investigations, tests, et cetera. So, one would anticipate but
obviously this is all down to implementation and Government funding, how early women
can access their scan and the investigations that they wish to proceed with. So in an
ideal World most of the diagnosis should have been made within the limit of 22 weeks. I
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don't know if that helps.
A.

DR. WALSH: I suppose just on the legal point if I understand what you're querying is
depending on t he gestational limits that might be recommended, what would be the
status of any termination of pregnancy outside those time limits and I suppose again the
first thing to reiterate is that barring any further developments, the 2013 Act would
remain in force barring Oireachtas action on that and as I've said that provides for a
criminal offence outside the context of lawful abortion. S o I don't know does that
answer the question that you're asking?

Q.

TABLE 7 - FACILITATOR: I think what my friend was trying to clarify, was if the Health
Service couldn't accommodate within the timeline, what would be the legal implications if
it ran outside that?

A.

CHAIRPERSON: That's not really a matter for us. What we're dealing with here are
recommendations in relation to the Eighth Amendment. There are implementation
issues and then there are public policy issues in relation to funding, services and all of
that but we're only concerned with the reasons. That's all we're concerned with today.

Q.

TABLE 7 - CITIZEN: Very good, Judge, thank you.

A.

CHAIRPERSON:

Would my advisors agree with me on that or would they have

anything further to add?
A.

PROFESSOR MADDEN: So is the question whether you could take any sort of legal
action against the State for not providing a w oman with the treatment within the
timeframe set by law. Is that the question?

Q.

TABLE 7 - CITIZEN: Well would the law be broken. Perhaps the termination wouldn't
go ahead because of the over-run and therefore she would be denied the termination
which she requested and that the State would have let her down?

A.

PROFESSOR MADDEN: Well I suppose the first issue is that if there are specific time
limits set in the implementation of your recommendations by the Oireachtas, if there are
specific time limits set in the Act then obviously exceeding that time limit would naturally
incur some sort of a penalty because it's lawful to provide the termination within the
timeframe that has been set by the law and therefore if it falls outside of that time limit
then it's by definition almost unlawful.
So therefore that's one issue in terms of whether or not there will be penalties attracted
by somebody who has had a termination outside of the time limits set by the Oireachtas
but that's a matter for implementation and further than that if the woman is unable for
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whatever reason to avail of a s ervice within the timeframe set by law, then again I
suppose that's a matter for the Health Service to design a service in terms of making
sure that the screening, as Liz was talking about, is available to meet whatever time
requirements are set by the law but that's really an operational issue I think.
A.

CHAIRPERSON: The implementations of any change in the law is going to involve a
wide, wide range of issues and many of those issues would be issues of policy. So, I
mean we cannot go down that road.

Q.

TABLE 7 - CITIZEN: Thank you.

Q.

TABLE 14 - FACILITATOR: I'm the Facilitator for Table 14 and one of the citizens at
this table asked me to ask a question, has a query with regard to the scope of reason
seven. H e asked what does significant encompass and would this be seen as
encompassing cases of physical handicap?

A.

DR. FORAN: I think seven is less clear cut than six as I said earlier. The Section 6 is
very clear. I think seven is when there is a s ignificant abnormality found either
structural or biochemical in the foetus that is associated with a significant disability or
handicap and I think you can't get any more specific than that and that's why we've
separated six and seven because six is clearly life limiting where seven is not life limiting
and you can't get any more specific than that and the example I used earlier might be a
structural complex heart lesion that requires a lot of surgery or a biochemical disorder
that would be associated with maybe a lot of handicap and disability but not incompatible
with life and that's why we made the clear distinction of those two. Unfortunately, it's
very difficult to get more specific in seven than that.

Q.

TABLE 14 - FACILITATOR: Thank you.

Q.

TABLE 4 - FACILITATOR: I am the Facilitator for Table 4. There are three things.
First of all, we were one of the tables who asked about incest. I s incest always
classified as rape. If not there is no inclusion of incest in the reasons listed on the ballot
paper 4B, the panel may feel it has answered that?

A.

CHAIRPERSON: That has been answered, yes.

Q.

TABLE 4 - FACILITATOR: There is a proposal for an extra column up to 18 weeks.
So 18 w eeks gestation only should be i ncluded as the maximum gestation for the
grounds. If we are going to permit abortion in Ireland a time limit of 18 weeks in certain
circumstances should be permissible?
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A.

MS. FINEGAN: Can I just ask, I know Liz referred to this earlier because we got this in
and I think Liz you were looking for clarification as to?

A.

DR. DUNN: Yes, I was just wondering if I could know exactly why someone picked 18
weeks?

A.

CHAIRPERSON: What's the rationale behind it really?

A.

DR DUNN: Because I'd find it easier to answer the question.

Q.

TABLE 4 - FACILITATOR: As I understood it, it was felt that the period between 12
weeks and 22 weeks was too broad and that there should have been mid ground
between those?

A.

DR. DUNN: Well that's probably what we thought the citizen was thinking of. S o,
basically the reason why we didn't put in a gestational limit at 18 weeks is because the
management would be the same as if at 12 weeks. H owever, the method of the
termination of pregnancy would be slightly more difficult for both the physician and also
for the woman herself because the foetus born at 18 weeks will not be viable.

Q.

TABLE 4 - FACILITATOR: And there is a comment I've been asked to read out just to
put on the record by one of the members. The Oireachtas Committee should read all
documentation and watch all presentations, Q&A to ensure they are as informed as the
members are. Test them, we don't trust them!.

A.

CHAIRPERSON: Well all I can say to that is we have arranged to have a Stenographer
here today. So we will have a transcript.

Q.

TABLE 14 - MICHELLE: Hello, my name is Michelle, Table 14. A question I'd like to
ask the panel is how will terminations be funded here in Ireland going forward please?

A.

DR. WALSH:

I suppose there's nothing in the draft ballot dealing with that.

It's

certainly coming back to some of the issues that were raised earlier, an issue that the
citizens might want to address in terms of ancillary recommendations on your forms but
the status quo would be that there isn't funding for this and that would be something for
you to consider, in making your recommendations.
A.

CHAIRPERSON:

And of course it is a matter of policy, which would have to be

considered by the Government in particular down the road but it can be -- a
recommendation can be put in if you wish in the ancillary recommendations.
Q.

TABLE 14 - JORDAN: Hi, Jordan from Table 14. I suppose we arrived at this ballot
because the Assembly voted for change to the Constitution to allow the Oireachtas to
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legislate. So, I was curious as to why there's -- the ballot heavily relies on language that
from legislation that was enacted with the current Constitutional provisions. Examples
include the words real and substantial which I think was referenced earlier. It is from
the 2013 Act and the X case and other pieces of, I suppose other words, serious risk as
opposed to just risk. Yes, so I wondering why are we using that wording from existing
legislation and Constitutional provisions if the Assembly has voted for change?
A.

DR. WALSH: Thanks for your question. I suppose in relation to real and substantial
risk, 1 and 2, our aim in framing one and two was to have something on the ballot that
deals with the status quo. So those are the reasons for which termination of pregnancy
is currently lawful in Ireland, reflected in the 2013 Act and as you indicate reflecting the X
case and one reason behind having that at this stage was recognising the fact that there
may be citizens involved in the process still voting, who might actually want to -- their
view might be to make that more restrictive. So, for instance, removing ground two and
they may wish to indicate a view on the status quo notwithstanding the stage that we've
gotten to through the majority vote. So, we felt it was important to reflect the status quo
in terms of reasons for lawful termination on the ballot but certainly in terms of the
wording of recommendations that you might make for proposals for change to the status
quo, that's a matter for you, the Assembly and as we've seen, recommendations have
been made as to whether serious might be taken out et cetera.

A.

CHAIRPERSON: And our objective was to give a wide range of reasons because of
the diversity of views.

Q.

TABLE 10 - FACILITATOR: Hi, I'm the Facilitator for Table 10. They had a few points
and a question. The members of the table felt they should have got the ballot paper
three that was amended to show the pregnant woman at the end and it is at the
introduction for ballot 4B, we should have been reissued showing that also. The table
asked for clarity on Option 7 and what is meant by significant fatal abnormality that is not
likely to result in death and to give examples. Finally, they asked for another reason to
be added in for social circumstances and they felt that this should be added because we
know you said about point 8, but that if point 8 isn't actually taken as a recommendation
for going forward, that it would be missed in that circumstances?

A.

CHAIRPERSON: Well, can I just say it was just for administrative reasons we haven't
done the changes yet to 4B.

A.

MS. FINEGAN: Because I suppose we have already amended the ballot paper, the
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preamble in light of the decision taken yesterday. So certainly the ballot you'll be voting
on will be r eflective of that change that was made to Ballot 3 but I suppose it was
anticipation of potential further changes on the ballot paper as a result of this discussion
and in the interest of trees, to not be reissuing all manner of paper again really.
A.

DR FORAN: The question on Option 7 I think may have been addressed but to clarify
again it is conditions such as structural abnormalities that don't have a chromosomal
abnormality or via chemical disorders that may lead to disability but not death for the
child.

A.

DR. WALSH: And just in relation to the point on social circumstances, I think from what
we've discussed, when this arose earlier, that's now in the list of potential issues for the
Assembly to vote on in terms of recommending. S o, I think socio economic is the
language, does that capture what you want?

Q.

TABLE 4 - CITIZEN: Hello, I'm a member of Table 4. Just with regard to removing the
word serious from reasons three and four. It's my understanding after supporting my
wife through three pregnancies and successful deliveries, but that there's always a risk
involved in pregnancy and there's always a risk involved in child birth. There is a risk of,
and a life threatening risk, albeit a low risk, in most cases. In all cases maybe a low risk.
So, to remove serious risk or serious and just say risk to the physical health of the
woman and r isk to the mental health of the woman, effectively means available on
request I believe but I'd just like you to comment on that?

A.

DR. DUNN: I'm just going to give a little preamble on risk. So basically everything in
life has a risk and the idea is that obviously the benefit of doing something would far
outweigh the risk and when we discuss anything with a patient you try to quantify it into
how risky the procedure is or how risky the scenario is. So you would divide it up into
whether it's common, rare and a variety in between and you would say if something is
very common, it's between one and ten chance of that happening and you might say to
the patient, it's like a person in your family.
The next thing is you might say it's common. So that would be one in ten to one in a
hundred and that's like somebody who lives on y our Street.

The next thing is

uncommon, one in a hundred to one in a thousand and then you start to work your way
up. Now, what might be a risk to someone, they might say oh one in ten, that's definitely
going to be me. The other person might say nine out of ten probably not going to
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happen to me. So, the word risk it is quite difficult to quantify and it's all down to the
actual couple or the patient themselves and how they discuss it with either their midwife
or their obstetrician.
A.

DR. DOYLE: Just to come in, in terms of ballot options. I think to take your point in
that direction, it seems clear from some tables that some people would like to be able to
vote on an option without the word serious in it but that doesn't mean that an option can't
be included as originally drafted. You could have both options there and I think that's
maybe something for us to consider when we recess to look at all of the suggested
amendments that have been put forward.

Q.

TABLE 4 - CITIZEN: Can I just clarify. Just I'm not in favour of removing the word
serious from Option 3 and 4. Look it, I haven't an opinion on the extra option but I think
if there was an amendment proposed to remove the word serious from options 3 and 4
and I think if the word serious is removed from options 3 and 4, you are effectively having
three options which effectively mean the same thing available on request. That's my
point.

Q.

TABLE 9 - FACILITATOR: I am the Facilitator for Table 9. The question raised by the
citizens at this table has already been addressed. So just a couple of comments. The
citizens feel there should be an inclusion of funding in the recommendations as well and
some members also feel that termination should be seen entirely as a health issue and
not a moral issue, thank you.
CHAIRPERSON: Are there any remaining issues that haven't been covered. We do
want to deal with everything but we don't want to sort of replicate reasons.

Q.

TABLE 7 - CITIZEN: Hello, my name is Frank. I'm a citizen at Table 7. Just with
regard to the suggested additions of the UK, what is stated in UK law and what my fellow
citizen raised here with regards to the words "serious risk", I'd just like to say a couple of
things. O ne is that the Assembly has agreed by majority to change the existing
Constitution and has also agreed by majority to insert something new into the
Constitution which gives the Government or the Oireachtas authority to legislate but I'd
like to just also point out that the authority that we've given democratically is to address
both the termination of pregnancy and any rights of the unborn and s o the words
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"serious risk" should certainly remain and I would be opposed to the inclusion
recommended by my friend and colleague on Table 4 of the UK wording because that is
in effect abortion on demand and I would just say to my fellow citizens that we've done
what we've done democratically. We are where we are and there is a life also in the
room who is dependent on another life and we just shouldn't forget that when we go to
this ballot. Thank you.
A.

DR. WALSH: I might say I think that just reinforces the point that was being made by
Oran, that perhaps there's a need for two options on this to be included on the ballot.
One, including the word "serious" in relation to physical and mental health, separately or
merged, depending on the views of the Assembly and the other not including the word
"serious", depending on that seems to be consensus that's emerging from the room but
obviously a vote would be required.
CHAIRPERSON: Very good. Well then have we got to a point where we can discuss
what changes you would like to see to the ballot paper. I just want to be clear that I'm
not cutting off anybody?
MS. FINEGAN: We've Table 10 please?

Q.

TABLE 10 - CITIZEN: I think the majority of people here agree that we would suggest
that we might include that all women have access to the same standard of obstetrical
care, to include early scanning and testing. This would be an ancillary recommendation
and this is based I think on earlier presentations that we had where it was outlined that
there wasn't an equity of provision throughout the Country?

A.

CHAIRPERSON: Well that really is a matter for the ancillary recommendations rather
than for the ballot paper.

A.

MS. FINEGAN: Just need to be clear on that. When the voting has concluded and the
counting is taking place because that by nature, the ballot will take longer than it did
yesterday. That will be t he opportunity. Those forms will be c irculated and we had
indicated to you in advance, some weeks in advance that that was what we were going
to be doing, to allow you time to start thinking about it and it was precisely for those types
of issues. So thanks for that.
DR. WALSH: There's just one question I've noted in my papers here that came into us
in the room that hasn't been asked which I can just answer briefly, which was what the
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law at the moment is in relation to gestational limits. I think as I mentioned yesterday,
the 2013 Act doesn't expressly on its face include any gestational limits, nor did the X
case upon which it was based. Important to note though that the 2013 Act does require
a Doctor to be of the opinion, an opinion formed in good faith, that a medical procedure
pursuant to the Act is required and in forming that opinion has to have regard to the need
to preserve unborn human life as far as possible. Just for your information.
Q.

TABLE 8 - FACILITATOR: A question has just arisen from a citizen at Table 8, I'm the
Facilitator. With regard to the eight option, should the wording on number eight be
"demand" rather than "request"?

A.

Right.

CHAIRPERSON: Very good. Thank you very much. Well perhaps -- the notes I've
been taking the first two reasons that we have to consider and put the possibility of
varying the ballot paper to you are three and four. Aren't they the first, yes. We will
recess to consider them.
MS. FINEGAN: I think we've captured -- you know I think we have a very strong sense
of what exactly it is we need to look at in order to come up to address your issues. So it
probably makes more sense to on that basis come up with a revision that we could put to
you. So we will recess and come back.
CHAIRPERSON: Before we go out I just want to say one thing. Y ou remember
yesterday an i ssue was raised about the terminology. We have the termination of
pregnancy and other possible terminology, abortion and we said we'd think about that
over night and this is our answer to the question that was raised. The term of abortion is
used in many countries to refer to termination of pregnancy but this term is not -- is
generally not used in Irish obstetric practice but for our purposes and for the purposes of
the ballots we have put before you, termination of pregnancy means "the intentional
procurement of miscarriage of a woman who was pregnant that results in foetal death."
We might put that up on the screen, could we arrange that so that's you'd see it but we
just want to clarify that for you as the issue was raised yesterday. We'll consider all of
the points you've made.
MS. FINEGAN: We'll have a coffee break and then we'll come back and we'll look at
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the wording.
COFFEE BREAK

AGREEMENT ON WORDING OF DRAFT BALLOT 4B INCLUDING EXPLANATION
OF ANY AGREED AMENDMENTS
CHAIRPERSON: Very well, we can resume our business. We're very grateful to the
members for the comments and suggestions and recommendations they made in
relation to the ballot paper and we've considered it, as you will appreciate, in some depth
and first of all, all I'm just going to put up, just so that you'll see it, the definition of
termination of pregnancy that I said I'd put up and then I'm going to move on to a revised
ballot paper, that we're going to discuss with you. This is not something that is going to
happen necessarily. You're going to get a chance to vote on the changes that appear in
it but we're going to put the revised paper up and w e have identified where we see
issues that you want to have included in the ballot paper and we're going to go through
those and Dr. Doyle is going to do that. So I'll put up the revised ballot paper now and
Dr. Doyle will indicate the changes and what we're going to put to you to vote on in
relation to the changes via a show of hands of course.
DR. DOYLE: So I'm going to speak through or talk through each of these, focusing on
the areas where there was discussion and explaining why the Ballot Paper has been
changed in the way that it has had and i some places why it hasn't been changed. So,
the first change, there was a general query about an 18 week gestation limit. We think
that when that was explained, the person who had asked the question, they were happy
that that not be included. So we haven't included a separate column of 18 weeks.
There was no real discussion around one and two. So they've been left as they are.
There was obviously a lot of discussion around three and four and our view is that three
and four need to stay with the separation of physical and mental health because there
maybe citizens among you who want to distinguish between those things and i f a
majority took a di fferent view that those two things should not be distinct that would
disenfranchise citizens from being able to express their view in the way that they want to
express their view.
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So, for that reason, we have left "serious risk to physial health" and "serious risk to
mental health" as separate options three and four. However, recognising the points
that were made, that a distinction should not be drawn between those two types of health
because there isn't a distinction, we'll put to you the inclusion of an additional option and
just serious risk to the health of the woman and we appreciate that that may involve
some element of repetition but we thought it was the best way of ensuring that no
citizens were disenfranchised, while still recognising the view that was put forward by
others, that a distinction should not be drawn between physical and mental health. S o
that's the first thing I think that's going to need to be put to a show of hands vote as the
Judge later moves through the ballot paper with you.
Then in relation to the question of whether serious risk should be included, the view that
we took was that there should be both options. So one with serious risk and one
without the qualifier serious and that explains why 6, 7 and 8 are there. Obviously the
inclusion of 8 would depend on the view taken as to the inclusion of 5. We think that's
the best way of allowing again citizens to express the preferences that they want to
express and take whichever they view want to on both of those types of options. We
haven't included one framed in terms of the statutory language used in the 1967 Act.
We think that the phrase "risk to the health of the woman" captures more or less that.
Captures what the English Act captures but without using that sort of legalistic language
that we haven't been using elsewhere in the ballot paper, but if there were a majority in
favour of number 8, we would propose including in the final report a reference to the
English statutory language as a way that another jurisdiction has given effect to that sort
of idea.
In relation to number 9, we haven't added incest for the reasons that were given and I
think that the people who had raised that were happy with the answers that were given
on that. It would be introducing a very different category of thing. Then in relation to
12 there's a -- maybe if there's a question?
Q.

TABLE 3 - CITIZEN: Sorry, just on the question of incest. I raised this morning it said
in Irish law rape and incest were regarded as the same?

A.

DR. DOYLE: It's not that they are the same. It's that incest includes an additional
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range of things.

So what rape covers is all non-consensual sex and w e're also

including, and we can clarify this in the report if necessary, the idea of statutory rape
which is sex with a minor irrespective of whether they are consenting or not because
they are legally not able to consent. So, what's now number 9, pregnancy as a result of
rape would cover those situations. If you included incest as well, you would also be
including situations where adults who were consenting but had sex with their brother or
sister, father or mother and Grandfather and Grandmother, would also, and a pregnancy
resulted, that would be grounds for a termination of pregnancy. Again, so we may have
misread what the room wanted on that, so we could -- I think it would have to be kept
separate from rape because I think it is very different but we could put to the room the
option of separately voting for pregnancy as a result of incest?
Q.

TABLE 3 - CITIZEN: No, I was just curious because in the chart that we got for
jurisdictions, that rape and incest is put together?

A.

DR. DOYLE: Yes, and the chart uses those terms quite loosely and certainly couldn't
be saying, as there wouldn't be the same legal definition of all of those in every country
and so the fact what counts as incest in Italy, for example, is likely to be different from
what counts as incest here. Indeed what counts as rape in different countries is likely to
be different. You are happy enough not to include incest?

Q.

TABLE 3 - CITIZEN: Yes, okay.

Q.

TABLE 6 - CITIZEN: Just regarding 3, 4, 5, 6, 7, 8, I mean it's obvious what they are.
One is serious and one is not serious. If you were to feel that you didn't want the
serious in the text, so therefore you'd vote or your option, now only as an example your
option was B1 for 6, 7 and 8, would you be expected to vote B1 for 3, 4 and 5 or would
you be expected to -- even though that the only difference to the term is "serious", you
know what I mean. You're nearly being asked to define what is serious, what is not
serious by having both of them there or the same, if you wanted "serious" in it. So you
voted just say B1 for 3, 4 and 5, would you automatically vote B1 for 6, 7 and 8 because
with the exception that it doesn't have "serious", it's the same thing. So you know what
I mean?

A.

DR. DOYLE: I think it's a very good question. I think you need to consider each of
them individually from one to 13, because you don't know how everybody else is going to
vote on t he other issues. S o irrespective, if you were a per son who was voting,
somebody might want to vote for in favour of six but would not know whether a majority
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of citizens will vote in favour of six. So therefore that person would need to consider
how they would vote in respect of number three as well, bearing in mind that they don't
know how the rest of the room is going to vote on number 6. So I think you have to take
each one in isolation and I think that if what I wanted to happen doesn't happen in
respect of any of the other reasons, what would I like the outcome of this one to be and
then vote for that. That might mean different things to different people in different
contexts but I think the important thing is to take each line individually and imagine it is
the only thing you're being asked to vote on.
Q.

TABLE 3 - CITIZEN: I'm just wondering if I don't want to distinguish between physical
and mental health, if I want my vote to show that the health of the woman encompasses
all, that there should be no distinction between the two, there's no way for me to vote on
that to show that because I'd have to take each one separately. Like if I ignore and say
I prefer not to state an opinion, I don't get counted at all. If I said never for this reason
that makes no sense. If I make the distinction myself then I'm saying the physical and
mental health of the woman is different but if all I want to do is say the health of the
woman should be the health of the woman, is there not some way I should be able to do
that on that form?

A.

DR. DOYLE: I think you can say prefer not to state an opinion and I think there is
just -- there is a bit of a t ension between two legitimate concerns. So, one is your
legitimate concern articulated for not accepting that that distinction is valid and the other
is the legitimate concern of there may be citizens who think that that distinction is valid
and want to be able to reflect that distinction themselves on how they vote and I think the
view that we took was for the purpose of exercise of deliberative democracy, that second
concern was more important to take account of but I think beyond that it would be open
for somebody who has your concerns to vote "prefer not to state an opinion" in respect of
the ones where you think it's just something that you shouldn't have to vote on because
it uses a distinction that you don't accept as valid and I think the report is going to have
to -- the Stenographer's report will reflect the fact that this has probably been the issue
on which there has been most discussion about today and reflect the concerns that were
expressed by you and by others.

Q.

TABLE 3 - CITIZEN: But it's very clear on t hat form, if someone has a distinction
between physical and mental health, it is not at all clear if someone believes the two are
the same.
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Q.

TABLE 4 - CITIZEN: I think the ballot paper can be left as it is to address the concerns
of everyone but I think it will work if, for example, risk, excuse me now, I'm just thinking
on the fly here, yes, with risk to physical health of the woman, Option 6, Option 7 or
reason 6, reason 7 and reason 8. I believe that each member of the Assembly should
only vote on one of these and for the other two they should prefer not to state an opinion
and the reasons for this is that if you don't want to make a distinction regarding the
mental health and the physical health of a woman, you would fill out row 8. If you only
want to consider the physical health of the woman, you would fill out row 6 and s tate
"prefer not to state an opinion" for row 7 and 8. If you want to only include the risk to the
mental health of the woman, you would fill out that row which is row 7 and for row 6 and
row 8, you prefer not to state an opinion. So I believe that the ballot paper will address
everyone's concern here but that they should only fill out one of row 6, 7 and 8 and one
of rows 3, 4 and 5.

A.

DR. WALSH: Can I just suggest. I think that might require us to change somewhat for
the purposes of this ballot our understanding of what a spoiled vote it but I can see the
logic in terms of what you're suggesting in responding to the concern there. So maybe
that's something for us to consider.

Q.

TABLE 14 - JORDAN: Sir, I wouldn't share the same opinion as Mr O'Halloran from
Table 4 but there does seem to be a distinction between serious in 3, 4 and 5 and without
the word serious in 6, 7 and 8. There are also seems to be divided opinion in the room
between just saying health and distinguishing between physical health and mental
health. So I was wondering -- I propose that we see, by way of a show of hands, which
or who in the room would rather delete 3, 4 and 6 and 7, to see who wants health as
opposed to physical and mental being distinct. Does that make sense?

A.

DR. DOYLE: It makes sense. I understand the point. The reason that we hadn't
wanted to do that is that that would allow the majority to prevent people expressing what
their preference is and that seems, given what this is, that there's limitations as to what
can be achieved through the ballot paper but in terms of deliberative democracy,
exercises meant to provide people's preference as to the Oireachtas's policy options to
take, that that's just not a wise thing to do.

Q.

TABLE 14 - JORDAN: Yes, I would agree with what you said earlier about that
members that are voting take every reason as a s eparate reason and vote on that
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individually. S o, as such, reason one is an individual reason. Reason two is an
individual reason. So that the members can vote on them individually as opposed to
them being related.
A.

DR. WALSH: Just following up on that, I think there was another aspect related to that
in the question from Table 6 that we didn't quite capture in the answer at the time which
was I think you were also asking whether you could have a different view as to
gestational limits as you go down the category as between 3, 4 and 5 versus 6, 7 and 8
and I think the answer there is yes, you could. That could be a view substantively that
you take as a citizen. There would be no reason that you would have to stick in the
same column the whole way down if that didn't reflect your view.

Q.

TABLE 14 - CITIZEN: Sorry, just what the other citizen said about being able to
express your view that if you wanted to not distinguish between mental health and
physical health, is it possible to interpret 8 and 5 in that way. So that if I wanted as my
fellow citizen said, to just vote on not distinguish between mental and physical health
and vote in that way, could I -- would it work if I sort of just preferred not to state an
opinion on 3, 4, 6 and 7 a nd instead voted with 5 and 8. Would that be a w ay of
expressing that opinion because I would be in a similar position to the citizen at the other
table, in the way that I would like to vote?

A.

DR. DOYLE: It seems to me, I think that's how I would understand it if I was reading a
ballot paper where somebody had taken those options and I think that was the reason
when we were redoing it, that in terms of five and eight, we didn't put in the words
physical and mental and just referred to health.

A.

DR. WALSH: The only thing perhaps to bear in mind is if you take that route and you
exercise the prefer not to state an opinion option on 3, 4 and 6, 7, if your view as to 5 and
8 isn't in the majority, you'll have made the decision not to cast a vote essentially that will
be contributing to the formation of the majority on 3, 4 and 6, 7.

Q.

TABLE 14 - CITIZEN: Oh okay, thank you.

Q.

TABLE 13 - CITIZEN: Hi, I was just wondering if it would be possible from questions 3
to 8 to include "prefer not to state in the formation of majority", meaning that if I decided
to cast my vote on 5 and 8 and decided to tick "prefer not to say" on the other ones, that
if the majority preferred not to state on 3, 4, 6 and 7, that it would mean that the majority
have chosen that they don't want it included and that they don't want to make a
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distinction?
A.

DR. DOYLE: I think that can be done. It does have the -- as well Rachael pointed out
that there may be risks in terms of your overall preferences in doing that but that's a
decision that we all have to make.

Q.

TABLE 13 - CITIZEN: But to like actually like actively include it in that if 50 people
preferred not to state, that that would be a majority out of the 91 of us or the 90 whoever?

A.

CHAIRPERSON: We'd have to revise the rules, the voting rules.

Q.

TABLE 3 - CITIZEN: I'm sorry, just in that, could we just not group them clearly. Say 3,
4 and 5 put them together and if I've chosen that one option, serious risk to the health of
the woman, that that's clearly a group that have chosen that option, that they do not want
to distinguish and then 6, 7 and 8 group them as three together and if only one box is
marked in those three that we are a group who are not distinguishing between physical
and mental health. Would that require a revision?

A.

DR. WALSH: I think that comes back to the suggestion essentially in substance that
was made over here. So the key thing there as I understand it is the current rules are
that a vote is spoiled if an option is not selected on each line. So that would require a
change to allow you to put nothing on two lines without spoiling the entirety of the ballot.
So that would be I suspect --

A.

PROFESSOR MADDEN: I think what you were suggesting though was to actually
express "prefer not to state an opinion" weren't you?

Q.

TABLE 4 - MR. O'HALLORAN: Yes, I think the issue of if you don't want to distinguish,
for example, between physical health and mental health and this is getting complicated
but we're trying to stay in the rules as they are devised now. If you don't want to make a
distinction I'm going to put forward a little change in that you vote for all 6, 7 and 8 and
that way your opinion is registered within the rules of the ballot presently. So, if you
don't want to make a distinction between physical and mental health of the woman, you
would vote in 6, 7 and 8. Now, it's getting complicated and similarly for the serious risk
ones, if you don't want to distinguish between physical and mental health then you would
vote for 3, 4 and 5. Alternatively the rules will have to be changed for the ballot and that
we would only vote in either 6, as I originally suggested, in either 6, 7 or 8 and one of 3,
4 and 5.

A.

CHAIRPERSON: But you want to vote in relation to 2, 3 and 4 and also 6 and 7.
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A.

DR. DOYLE: So, having a di scussion among ourselves, a suggestion that we think
hopefully might capture the concern would be a completely different approach but to add
an additional question in a di fferent form at the end of the ballot which would allow
people to record the fact that they do not accept that there is a distinction between the
physical and mental health and to record that as your view and then people can -- you
can go about answering the other questions in whatever way makes most sense to you
but would allow you to express that view.
CHAIRPERSON: So what are we putting in?
DR. DOYLE: So we're going to need to work on the wording of that but it will be
something "I do not accept that there is a distinction between the mental health and the
physical health of the woman" and we'll try to mirror the language as much as possible.
So we'll come around to a show of votes on everything. S o we'll add that in as
something to vote on. The remaining issues, number 12, socio economic reasons, that
has just been included in response to the suggestions made from a number of tables and
then number 13, what we have done is just changed it to no restriction as to reasons,
taking out the language "available on request." We think that this captures the value of
autonomy, that people were referring to but it does it using language which is similar to
that which has been used on the rest of the ballot paper and that can match up fairly
easily with the other questions and also with the approach to gestational limits and I think
that that's -- there's loads of different ways that you can express that and we think this is
the way of expressing that concern, that value, that some people want to vote for in a
way that coheres best with the rest of the ballot paper. So that's why that proposal was
being made.
CHAIRPERSON:

Very good. S o, we'll vote on the proposed changes which are

reflected in the revised ballot paper behind you and the first one is reason five and what
you're voting on here is whether that reason goes into the ballot. In other words
whether there is an additional reason included, serious risk to the health of the woman.
So the issue you're voting on now is whether that goes into the ballot paper. So would
you put up your hands if you are in favour of it going in? That definitely looks like a
majority without a count but does anybody feel that we should do a hand count. All
right, then the members want reason five to go in.
Now, we'll move on then to the next question which relates to reasons 6, 7 and 8 and as
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you know the word "serious" is gone and the question you have to vote on is whether you
want the inclusion of 6, 7 and 8 with the word "serious" missing. If you do put up your
hands. Sharon believes it is a majority. Is there any question about that. If so, we'll
do a hand count? It certainly looked like a majority. All right, so paragraphs 6, 7 and 8
are going in and as Oran said in the report we will refer to the 1967 legislation and the
terminology used in it. It will be a matter for the Oireachtas down the road to decide
what terminology they are going to use but we will make that point in the report.
Then going on to number 12. What you have to vote on here is whether you are in
favour of including reason 12 which is socio economic reasons. So, if you'd put up your
hands if you were in favour of that. Well that certainly looks like a majority. Is there
anybody who is a bit concerned that it isn't a majority because if so we'll do a hand count.
All right. Very good. Then reason 12 goes in, socio-economic reasons.
Reason 13 is a very minor word change but I think it's a very useful word change and are
you in favour of amending reason 13 to read "no restriction as to reasons". If you are
put up your hands. All it does is it leaves out the request and quite frankly I think that
was a g ood suggestion and we're going to add -- now, we'll be a dding an additional
reason, statement is it. It's going to have a number, no. There is a n umber to be
added at the bottom of the ballot paper and the question is, well the introduction to the
question is, "there is no distinction between the physical and mental health of the
woman" and then you have three options. Yes, no, prefer not to state and if you're in
favour of the addition of that question at the end of the ballot paper put up your hands.
Now, the next thing is do I have to make any change to the rules to accommodate that,
no, no. All right, very good. Well we've got there at quarter to one. I think that's
everything isn't it?
MS. FINEGAN: Yes. So I mean just procedurally what we'll do is we'll just have to
print the ballot paper. We've already made most of those changes with the exception of
putting that last one in. I suggest, given where we are time wise, that we cast our ballot
and we'll see what people think, have your lunch and then come back for the result. I
hope the hotel are okay with that. So I think it will broadly keep us, there's a question is
there?
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Q.

TABLE 14 - JORDAN: I was just wondering could you print the ballot in landscape
format because it seems to be quite dense if you print it. Even the draft ballot is quite
dense when it's printed in portrait?

A.

MS. FINEGAN: I'm not sure if it will all fit on one page in that circumstance. We've just
been consulting with our experts as to the best way to put the ballot paper. You know
from the point of view procedurally and so on. So, I think whatever works best we'll do,
now that we've got that extra question to add in, in answer to that question. So I think
you need to give us five or ten minutes to produce the ballot papers. Sorry, we've
another question at the back?

Q.

TABLE 12 - CITIZEN: As there has been so many changes made to the ballot paper,
would it be possible to print a draft of it for our records as well?

A.

MS. FINEGAN: Of course, yes.

Q.

TABLE 8 - CITIZEN: Just a thought. I was wondering do we really need number 8 on
the ballot sheet because we have already covered mental health and physical health.
So could maybe the medical field suggest giving an example of what would that cover,
number 8?

A.

CHAIRPERSON: Inclusion of it has been voted on by a show of hands.

Q.

TABLE 8 - CITIZEN: Well could the medical profession maybe give an ex ample of
what would that entail, what would that cover?

A.

DR. FORAN: I think it was put like that -- that the main part of the discussion this
morning has been about keeping together or keeping them separately and that's the
reason why it is there, so that people have both options. It's not really to do with any
medical distinction.

It is to do with whether you want mental and physical health

together or separate and that's what that's there for.
CHAIRPERSON: If you look at the question we're posing on the back of the ballot
paper now or the bottom of the ballot paper, there is no distinction between the physical
and mental health of the woman, the question is and you have three options, yes, no or
prefer not to state. So that's what you're being asked. So that highlights the concern
that was expressed. That we shouldn't be distinguishing between physical health and
mental health. That's what this was to capture.
TABLE 8 - CITIZEN: Okay, thank you.
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MS. FINEGAN: Okay, we'll proceed to that and we'll give you a copy. We'll distribute
you one to all the tables and then they'll be available for voting.
Folks, if I could just have your attention please. Just while the papers are being printed.
I just wanted to draw to your attention the wording that we're going to use and the way in
which it's going to appear on the ballot.

So, the second question, the additional

question that we agreed in the session we've just concluded, just in terms of the
structure of the ballot paper, it works best to include it as a separate part, on a separate
page, just in terms of how it will fit and so on and the language that we're using is
"a distinction should not be dr awn between the physical and mental health of the
woman."
And you have three options. Agree, disagree or prefer not to state an opinion with a
clear instruction above it as to how to how to express that view. So, just to say those
ballots are being printed. They'll have two pages. The first page is the revised ballot
paper that we have agreed and it will have a small amendment at the top which it says 13
reasons as opposed to eight across the top there and so there'll be two pages and what
we'll also be doing, just for your own records, is giving you a copy of the ballot. It will be
on a different colour paper and it will be watermark draft just for the purposes of absolute
clarity, that additional ballots can't be cast by more than one person. So, that will be
with you any moment and w e'll begin the voting process then. T hanks for your
patience.
CHAIRPERSON: It initially was to take an hour. So will we aim to be back here at
quarter past two or is that unrealistic?
MS. FINEGAN: Yes, we have to cast the vote and then count it.
CHAIRPERSON: After the count?
MS. FINEGAN: Yes, I mean I think we're talking probably 45 minutes of a count and 45
minutes of a vote probably, depending on how long. So, I think if we're voting until two
and then probably coming back by half two, quarter to three. So, apologies, that's
where we are unfortunately. Just where we've gotten to today. I mean the most
important thing obviously is to cast your vote and obviously we're prioritising getting the
ballots printed asap, to allow you to do that and maybe you'd just be courteous to your
fellow citizens who may need to get for train connections and so on, to allow them to
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express their preference first. Just if you could organise that amongst yourselves that
would be great. Thanks.
I'll just draw your attention to your form about ancillary recommendations. It's a good
opportunity now not to waste the time and delay you further, to look at that document.
So, you've all been provided with it. So it now is a good opportunity I think to start filling
that in. There is an envelope on your table to slot that into when you've completed it.
So just not to loose site of that, given especially some of the comments that have come
from the floor this morning about particular issues that you want to see captured on that.
So, just drawing your attention to maybe start working on t hat at the moment, okay,
thanks.
VOTING
MS. FINEGAN: Okay folks, as voting has now concluded, we are going to go into
private session and we should resume at about quarter to three for the announcement of
the results. T hanks.
BRIEF ADJOURNMENT
THE [MEETING] CONTINUED AFTER A BRIEF ADJOURNMENT
MS. FINEGAN: We are ready to go so just to have your attention as we put everything
up on screen.
ANNOUNCEMENT OF RESULTS, CONCLUDING REMARKS AND REFLECTION
FROM THE CHAIR:
CHAIRPERSON: Thank you for all being so patient and waiting so long. It was a fairly
complex task. It's hardly surprising because it was so complex that we are finishing
more than two hours after we had expected to finish, but in any event I am going to take
you through the results of Ballot 4. It was Ballot 4B but it's now Ballot 4. I am going to
deal with each, with each of the reasons sequentially.
The first reason is Reason 1. That reason was real and substantial physical risk to the
life of the woman. The number of eligible voters were 88. The number of votes cast,
88, invalid votes, 1. My understanding in relation to all of the invalid votes, we had none
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up to now, but apparently there was no X marked opposite a particular reason and that
was the invalidity in relation to that particular reason.

Then the total valid poll

accordingly is 87.
Then just looking at the result, you will notice that if you take B1, B2 and B3 together the
total vote is 82. Then if you breakdown B1, B2 and B3 the high line is B3 with no
restriction as to gestational age and that vote is 76%.
In relation to the other votes, never for this reason, only one, and up to 12 weeks
gestation only, eight, that's 10%, and up to 22 weeks gestation only, 12 votes, that's
15%. In relation to the 'prefer not to state an opinion', the total number of votes under
that category was four.
So we will move on to the next reason which was Reason 2, real and substantial risk to
the life of the woman by suicide. The number of eligible voters again, 88. The number
of votes cast, 88. Invalid votes, one, and total valid poll 87.
Then as regards the votes, B1, B2 and B 3 categories totalled 79 votes, that's 95%.
Again the high line was with no restriction as to gestational age and that's 48 votes or
61%. The other B Categories up to 12 weeks, nine votes, 11%. Up to 22 weeks, 22
votes, 28%. 'Never for this reason', four votes, and 'prefer not to state an opinion', four
votes.
So then we will move on to Section 3. I take it you are all able to follow this? Thank
you. Section 3, again the same number of eligible votes and votes cast and the total
valid poll again this time was 87 votes. When we look at the result the B Categories
aggregated 76 votes or 93%. The highest number of votes in that category went to B3
with no restriction as to gestational age and that was 43 votes or 57%. Then up to 22
weeks, 21 votes, 28%. Up to 12 weeks, 12 votes, 16%. Then on the other categories,
'never for this reason', six votes, and 'prefer not to state an opinion', five votes this time.
Moving on t o Reason 4, serious risk to the mental health of the woman. Again the
voting is similar. The eligibility and the votes cast. The total valid poll was 87. Now
looking at the result, again I will look at Categories B1, B2 and B3 in aggregate and they
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achieved 74 votes or 90%. The highest subcategory was B3 with no restriction. T hat
was 35 votes or 47%. Up to 22 weeks was 24 votes, 32%. Up to 12 weeks, 15 votes,
20%. The 'never for this reason' eight votes, and 'prefer not to state an opinion', five
votes.
Then moving on to Ballot 4, serious risk -- sorry, I am moving on to Reason 5, sorry.
Serious risk to the health of the woman. No invalid vote this time so the total vote was
88. The three B Categories aggregated 77 votes or 91%. The breakdown of that was
B1 -- sorry, B3 was the highest vote with no restriction. T hat was 40 votes or 52%. B 2
up to 22 weeks, 25 votes or 32%. Up to 12 weeks, 12 votes or 16%.
Then in the other categories, 'never for this reason', eight votes, and 'prefer not to state
an opinion', three votes.
Reason 6, risk to the physical health of the woman. Like most of the votes the total valid
poll on the usual basis was 87 votes. Then the result, again looking at the B Categories
in aggregate, they aggregated 66 votes or 79%. The highest in that category was B3
with no restriction, 28 votes and 42%. Then up to 22 weeks, 26 votes, equivalent to
39%, and up to 12 weeks, 12 votes, 18%. On this ballot 'never for this reason' secured
18 votes, and 'prefer not to state an opinion' secured three votes.
Reason 7, risk to the mental health of the woman. Again the eligible and cast votes are
the same and one invalid vote so the total valid poll was 87. Now in this category or for
this reason I look at the B1 Category first. The three B subcategories aggregated 63
votes or 78%. The highest vote was for up to 22 weeks. You will see that that was 31
votes, 49%.
Then next B3 with no restriction, 20 votes equivalent to 32%. Then B1 up to 12 weeks,
12 votes, that is to say 19%. 'Never for this reason' secured 18 votes, and 'prefer not to
state an opinion' secured six votes.
Now Reason 8, risk to the health of the woman. Again 87, the total valid pol was 87
votes and that was on the same basis as the earlier reasons. Looking at the result,
looking at the B Category in aggregate the B Categories secured 65 votes or 78%. The
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highest number of votes in the subcategories was for B2 up to 22 weeks, 30 votes and
46%.
Then B3, no restriction. That was 25 votes or 38%. Then up to 12 weeks, ten votes
and 15%. The 'never for this reason' secured 18 votes, and 'prefer not to state an
opinion', four votes.
Then we come to Reason 9 which is pregnancy as a result of rape. In this case there
were 86 total valid votes. The number of eligible votes again was 88 and the number
cast was 88. There were two invalid votes. The total valid poll, as I've said, came to 86
votes.
Then when we look at the result, we look first of all at the B Category. The aggregate
for B1, B2 and B3 was 73 votes or 89%. Now when we look at the breakdown we see
that there is an element of equality here in that B2, that's up to 22 weeks, secured 25
votes or 34%. Similarly B3, no restriction, secured 25 votes up to 34%.
Then B1, up to 12 weeks, 23 votes and 32%. There were nine votes 'never for this
reason', and the number of votes for 'prefer not to state an opinion' was 4%. Now
because of the equality in this particular case I have to exercise my casting vote. I am
going to exercise my casting vote in favour of B2, up to 22 weeks. So the total number
of votes in that category now are, the total number is 26. The percentage will have to be
worked out separately. So that's that vote.
Then Reason 10, the unborn child has a foetal abnormality that is likely to result in death
before or shortly after birth. A gain the voting, the number of votes, the number of
eligible votes and votes cast, invalid votes just one, so the total valid poll is 87. So that's
the same as the count for the previous reasons.
Now when we look at the result of this vote we see that looking at Category B in the
aggregate we see that there were 77 votes for Category B. That's equivalent to 89%.
The breakdown, the highest number of votes was for no restriction, 53 votes or 69%.
Then 22, up to 22 weeks, 18 votes or 23%. Then up to 12 weeks, six votes or 8%.
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In relation to the other categories 'never for this reason', ten votes were secured, and
then in relation to 'prefer not to state an option', there was no vote for this particular
reason in that category.
Reason 11, the unborn child has a significant foetal abnormality that is not likely to result
in death before or shortly after birth. In this case there were two invalid votes, so the
total valid poll was 86 votes. In relation to the result, again I look at Categories B1, B2
and B3 and they aggregate 66 votes or 80%. The breakdown, the highest number of
votes was for B2, up to 22 weeks, 32 v otes, 48%. Then no restriction, 25 votes,
equivalent to 38%. Then 12 weeks, up to 12 weeks, nine votes, that's to say 14%.
In relation to the other two categories, 'never for this reason', there were 17 votes cast for
that. Then 'prefer not to state an opinion', three votes were cast.
Then Reason 12 which is socioeconomic reasons, the total valid poll this time was 87
votes. There was only one invalid vote. Looking at the result Categories B1, B2 and
B3 aggregate 60 votes which is equivalent to 72%. When you break that down the
highest vote was for up to 22 weeks, that was 30 votes or 50%. Then up to 12 weeks,
24 votes and 40%. Then with no restriction, six votes and 10%. The other categories,
'never for this reason', 23 votes, and 'prefer not to state an opinion', four votes.
Reason 13 which actually is the last reason and this is the no restriction as to reasons.
The total number of votes in this category was 87.

There was one invalid vote.

Looking at the result Categories B1, B2 and B3 aggregated 52 votes or 64%. The
breakdown was as follows; up to 12 weeks, 25 votes or 48%. Up to 22 weeks, 23 votes
or 44%. No restriction was four votes, that's equivalent to 8%. The other categories
(a) 'never for this reason, 29 votes, and (c) 'prefer not to state an opinion', six votes.
Finally the question that was added on this afternoon and the question was based on this
statement:
"A distinction should not be drawn between the physical and mental health of the
woman."
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In relation to this there were 88 valid votes. There was no invalid vote. The response
was that 60 of the voters, that is to say 72%, agreed with that statement. 23 voters or
28% disagreed with the statement and five voters preferred not to state an option. So
that is the result of all of the ballots.
They will remain up on -MS. FINEGAN: We will get them up online as soon as possible.
CHAIRPERSON: Oh they are not online yet, are they not,
MS. FINEGAN: Not yet. They are in the process of going up.
CHAIRPERSON:

Very good, yes.

We will have hard copies available for the

members as well shortly. As they say as gaeilge, I have a cúpla focail to say before we
separate. Again I regret that you were detained here for so long but there was no way
of avoiding it because of the complexity of the voting and the complexity of the counting.
So I will just proceed, as they say, with my cúpla focail.
This weekend we have reached a conclusion of sorts as you, the members, have fulfilled
the first task that the Houses of the Oireachtas asked you. Having comprehensively
considered Article 40.3.3 as set out in the constitution, you have made your
recommendations known. These recommendations at a m inimum have called for a
change to the status quo. I will now for the purposes of absolute clarity and posterity
take the room through these recommendations.
First of all there is the results. In Ballot 1 the members voted by a majority that Article
40.3.3 should not be retained in full. To be clear, to act on this initial recommendation a
constitutional referendum will be required. In Ballot Number 2, 56% of the members of
the assembly voted that 43.3.3 should be replaced or amended.
This result brought us to Ballot 3. In this vote 57% of you recommended that Article
40.3.3 should be replaced with a c onstitutional provision explicitly authorising the
Oireachtas to address termination of pregnancy, any rights of the unborn and any rights
of the pregnant woman, in other words it would be a matter for the Oireachtas to decide
how to legislate on these issues.
This morning you were asked to make recommendations by ballot to the Oireachtas
about what should be included in the legislation, specifically what reasons, if any, what
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were the reasons, if any, for which termination of pregnancy should be lawful in Ireland
as well as any gestational limits that should apply. I have just read out the results of that
ballot and I would like at this stage to express the gratitude, my own gratitude and the
gratitude of the secretariat and the members to John Fitzpatrick and his team for the
great job they did in advising us first of all and then actually doing the counting of the
vote. It has achieved absolute transparency for us and accuracy.
The recommendations you have made certainly have called for a change to the status
quo, and in fact I think there will be a lot of analysis of this. I haven't done the analysis
because like you I have only seen the results, but I think they have provided a clear map
for my report to the Houses of the Oireachtas. The members will certainly know, I think,
what way this assembly is recommending that legislation be enacted to deal with
termination of pregnancy, any rights of the unborn and any rights of the pregnant
woman.
Now, I have mentioned several times throughout this weekend about ancillary
recommendations and I am going to mention them again because I think they are
important. Further to these definitive balloted recommendations, you recollect that we
asked you to provide earlier through the reflective written exercise certain
recommendations. I know that I can be prone to repetition on the matter of how well
informed you are as a group of people on this topic and I make no apologies for that as I
have seen how hard you have worked throughout the process and I remain convinced of
the merits of capturing as much information from you as we can. T herefore the
consensus issues which come through the process will have a home in the report. I
believe they will be of benefit to those who will be tasked with considering the report and
indeed tasked with a very, very difficult job of legislating in this difficult area. I hope you
have furnished your recommendations. Have they been collected?
MS. FINEGAN: They have, yes.
CHAIRPERSON: Thank you very much. Now, there is obviously, there has emerged
in this process some dissenting voices. Though I talk now of majorities and consensus
I wish to acknowledge that those whose perspectives or opinions did not emerge in the
final vote, we will have regard to them. This is an exercise in deliberate democracy and
your vote remains important because of the very fact it captures that other perspective,
that dissenting voice, the different interpretation. I wish to assure you that your votes

Page E 966

and voices will be recorded and will have a valuable place in the report.
Now a few words about the process and a short reflection on this weekend and how we
reached the recommendations. Since we have come together on this topic, we, and I
think probably this goes to you more than to me, have challenged experts, each other
and indeed ourselves to find answers to deeply complex questions. This weekend was
not without its moments of tension and was often fraught with the pressure we all felt.
I think this was an entirely reasonable response and every sentence deserved to be
passed to the extent that it was, and I have come to expect nothing less from this forum
than to be required to do so. I was heartened to see, and I mean this, how the spirit of
collegiality ultimately prevailed.

The atmosphere today was certainly much more

benign than yesterday. I am grateful to the citizens for adopting that approach because
I do know this is very, very difficult for the vast majority of people who have to address
these issues. I want to say that your work alone has allowed so much new information
into the public sphere and your respect and willingness to listen to one another may have
set a new tone.
I want to thank those who have contributed to the assembly. I n the room every
weekend we have had an incredibly bright and enthusiastic team of facilitators and note
takers. I think they may have parted, departed, but in any event I do want to record our
appreciation to them. T heir work involves a v ery special skill and w e benefited
immensely from their presence, also the expert advisory group who have also been an
immense support to the secretariat and to me throughout the process. I say I am very
grateful for all their work and I mention immense support.

Those words do not

represent my real feeling about the expert advisory group. I think the epithet I used on
previous occasions was invaluable. The work and the assistance I got from the expert
advisory group was really invaluable, and the amount of time and effort they put into
assisting the secretariat and assisting me and sort of the long term assisting the public
was immense. I am very, very grateful to them.
Before I leave the expert advisory group, we had great assistance from Adrienne, Dr.
Adrienne Foran today. I am very, very grateful, as I said this morning I am very grateful
to her for at short notice assisting us.

Again the epithet that springs to mind is
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invaluable. Thank you very much, Adrienne.
I want to thank those who helped us to provide you with information, with the information
you needed to come to this weekend's recommendations. As I have said before we
were very fortunate to be able to withdraw from the more polarising perspectives and
begin with the facts. I said that yesterday and I repeat it today. Over the course of this
assembly you heard from 25 experts across medical, ethical and legal fields and I
believe that their contributions provided us with a solid foundation to go forward. If I
may also say I do believe that they should provide great assistance to the Oireachtas
Committee and to whoever is dealing with the drafting of legislation in the fullness of
time. I think they will derive great benefit from the papers that we got from the experts.
I am very glad that we put that effort into obtaining all of this information.
If any of you read the summary of what happened at the earlier meetings you will
probably like me have been, if I may use the word, gobsmacked when you looked back
on the amount of material we got. The secretariat did a fantastic job in procuring all of
that information. It's there, it's on the website and it is to be of benefit I am sure to the
Oireachtas Committee.
I don't want to leave out the advocacy groups. They played an exceptionally important
role in the process as well. I wish to extent my gratitude to all those groups who came
before us to share their perspectives. This is also true of all of those individuals
representative groups and organisations who made submissions to the assembly on the
topic of the 8th Amendment. As you know there is a colossal volume of submissions
and they have provided us with a further impetus to our work on this process.
Just to remember seven weeks ago, it's hard to believe it's seven weeks ago, I want to
say thanks to the women whose voices reverberated around this room as they recalled
their own experiences of the 8th Amendment. I want to once again repeat my heartfelt
gratitude to them for their contribution.
I am not forgetting the members. I mean we wouldn't be here if we didn't have the
members. I know from the information I get from the secretariat that many of you have
made some very major sacrifices to be part of this process and you have all given up
your time and energy. E ach weekend, and this weekend in particular, involved an
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incredible degree of concentration and evaluation. You were pushed and pulled and
you never flinched. It was September 2016 when most of you were initially approached
to participate in the process and it is very important now towards the end of April 2017
that we recognise your continued dedication to the process.
My cúpla focail are coming to an end you will be glad to hear. I just want to tell you
briefly of the next steps. Y ou have made your recommendations known through a
rigorous voting process and i t is now up t o me to fulfil the next step in the terms of
reference, and that's to say to do the final report. I will endeavour to finalise this report
and furnish it to the Houses of the Oireachtas by late June. The secretariat and I will
communicate the contents of the report and the date will be submitted to the
Houses -- sorry, the date, it is to be submitted to the Houses. You will be informed of it
in advance. G o raibh míle maith agaibh. With that I call our weekend to a close.
Thank you very much.
THE [MEETING] CONCLUDED
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